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CHAPTER |
WESTERN SCIENCE OF CRIMINALITY

The branch of law, that studies the social phenomenon
of crime, its causes and the measures which society directs
against it, is known as Criminology. L

This branch of social study comprises four main sub-
jects: —

fa) Science of criminality.

{n) Criminal Psychology.

(¢} Criminal Policy.

(d) Criminal Law.

The first one, appreciates the investigation of the causes
of crime in the mental and physical constitution of the delin-
quent himself or in the social and environmental condition of
a given society,

The second invites the study of the nature as well as
mental and social phenomenon of the commission of crime,

The third deals with the appropriate measures of social
organisation whereby harmful activites may be prevented and
the proper treatment to be accorded to those who have
caused harm to any individual or society, through their t-ans-
gressive behaviour,

Whereas, the fourth one is the detailed and technical
instrument of criminal leiC}f.z

As far as this part is concerned, we have to focus our
attention exclusively upon the first two subjects, that is
science of Criminality and Criminal psychology.

Development of Science of Criminality
In the history of western law no systematic study of
criminology had been conducted until the 19th century,
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About the time of the French Revolution, this attempt
became more frequent and the methodical study of social
and anthropological facts, which is the core of criminology,
was conducted.

In the beginning of the nineteenth century, in France,
certain scholars instituted criminal statistics and amplified
and developed their methods. They are called the founders
of criminology. Among these, first of all, was Adolphe
Quetelet (1796-1874). In 1835 Quetelet published his work
“Sur I'homme et le de’velopment de ses faculte’s on Essay
de phsysique sociale” which is considered the landmark of
criminology.

One of the great students of systematic criminology,
was an Italian Scholar, Cesar Lombroso (1836-1909), who
conducted an extensive study on the causes of criminality,
and, for the first time, introduced the ‘Theory of born cri-
minal’ in the history of Western Criminal Law. His most
important book upon this topic is “L Womo delinquente”, By

-that time, ‘Criminality’ had become an independent subject
of research in the field of criminology. Therefore, various
western criminologists, after their analytical observations
formulated different theories regarding the Causes of Crimi-
nality.

Western Theories, after a thorough survey, can be pri-
marily classified into five:—

(a) Positivistic/Biological Theory.

(b) Posychiatric/Pathological Theory.

(¢) Psychological/Psycho-Analytical Theory.

(d) Sociological Theory.

(¢) Ecological Theory.

Positivistic Theory

It is also termed as /talian, Anthropological, Scientific
or Physical Theory. It is based upon the concept of Endo-
genous hereditary factors, which act as the effective causes of
a criminal conduct,
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In the words of Jones, H. *“The apostle of this pessi-
mistic creed that is the ‘Theory of Inborn Criminality’ is the
famous Italian criminologist Cesare Lambroso, as already
mentioned. He conducted a statistical research and con-
cluded that the structure of the skulls of the criminals was
biologically different from that of the normal persons.
According to Lombroso, criminality is in-born, being the
result of an atavistic reversion to an earlier evolutionary
stage. It is a constitutional matter, that is to say, it is an
essential part of the inherited nature of the criminal and
cannot be changed. Lombroso later added the idea of
degeneration; basic flaw in heredity, giving rise, in later
generations, to the deterioration of physique and behaviour
which we see in the criminal. In later editions of his book,
he modified his views, and admitted that in perhaps two cri-
minals out of three, environmental factors may be effective.?

Lombroso’s Ist book was published in 7872, which
embraced the anthropological study of 400 venetian crimi-
nals, By 1892, he had examined 25,000 criminals. So he
gradually developed and modified his views.5 The quin-
tessence of his theory, as he has gradually developed and
modified it, is that a certain percentage of crimincls, 35 to
40%, are born with dispositions which, irrespective of ex- .
ternal conditions, will make them criminalistic and that
anatomic and physiological characteristics may be ascertained
in these criminals.®

Other Principal figures of this Anthropological or
Positivistic School, Enrico Ferri (1856-1929) and Garafalo
(1852-1934) also attached great importance to environ-
mental factors. :

The positivistic Theory of criminality has further
undergone two major stages of development.

(1) Development of Lombrosian View.
(2) Development of Post Lombrosian Views,
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1. Development of Lombrosian View
The Development of Lombrosian View has already been
discussed. Moreover Sheldon, Sutherland, E.Glueck and
many other criminologists have supported this view with
slight variances.

The influence of Lombrosian theory according to
Mannheim’ was very different in various countries, strongest
in /taly and South America, weaker in France and Spain,
almost completely absent in Russia, In Germany and Austria,
after a great deal of initial epposition, there was a revival,
whereas a different historical process took place some-what
later in the United States. In England the two opposing
trends are best represented by Havclock Ellis as leader of
the pro-Lombrosian party, Charless Goring as his opponent,
with Henry Mandsley standing in the middle. E/fis opposed
Lombroso’s use of the concept of atavism; he stressed that
there was no uniform ‘School’ of criminal anthropology and
no real type of born criminal, thereby preferring the phrase
‘moral insensibility ” of the instinctive and habitual criminal.

Ellis, explaining Lombroso’s view, ev~n stresses that
Lombroso himself did not regard the ‘bor: criminal” as a
real type, but emphatically asserted that all that can be
asserted is a greater frequency of anomalies.’ - A

Like Ellis, Henry Mandsley (1837°-1918), the great
psychiatrist,  was also strongly influer '‘ed by the idea of
moral insanity as developed earlier in the 19th century by
James C. Prichard and others. Without completely sub-
scribing to Lombroso’s theories, he believed in the existence
of individuals who, because of congenital or acquired charact-
eristics, are entirely lacking in the capacity for moral feeling
and for comprehending moral ideas.

According to Mandsley, crime and madness were both
antisocial products of degeneracy, but crime, he wrote
later, was not necessarily a symptom of degeneracy. Like
Lombroso, however, he linked epilepsy with physical stigmata
of degeneration and with crime.
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't is interesting to observe that in spite of many
differences in criminological outlook, the practical reform
programmes of Ellis, Mandsley and Goring bear a striking
resemblance. All three pin their faith in the triad of better
education, in the moral sense, segregation of the dangerous
criminals, and sterilization of the unfit, the last ingredient
being particularly stressed by E/lis and Goring.

2) Post Lombrosian Developments

As far as the Post Lombrosian developments are con-
cerned, various criminologists have expressed their views in
modified forms regarding the same theory. These develop-
ments, as already mentioned, actually originate from the
rescarch works of Ellis and Mandsley. Because, Charles
Goring had appeared as a well-known opponent of their
views, therefore, we have associated the description of
Post Lombrosian development with his name. These are
some of the criminological views which possess historical
significance, regarding the Post Lombrosian development,

i) Goring’s view Theory of Physical and

Mental Inferiority.
ii) Fink & Dugdale’s view  Theory of Heredity and
' Criminal Families.

iii) Lange’s views. Theory of Twin Research.
Q Kretshmer’s view Theory of Mdclem Crimi-
no- Biology.
vi) Hooton’s view. Neo-Lombrosian Doc-
trine. |
GORI
GORING’S VIEW

Charles B Goring (1870-1919) elaborating the Positi-
vistic Theory, appreciated the idea of Physical and Mental
Inferiority.” His study showed statistically significant differe-
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nces in regard to stature and weight of criminals, as he
mentioned in his book “The English Convict (Lond. 1919
P. 121).

He further found remarkable defect in general intelli-
gence in his group of criminals alongwith their general
physical inferiority.®

His ultimate conclusion is that a criminal is both physi-
cally and intellectually inferior to the normal person and
that both this inferiority and criminal tendencies are in-
herited.

Moreover, the inherent physical condition and mental
constitution are independent of each other.’

He gave the idea that there existed in every person
what he called a ‘criminal dia- thesis’ a hypothetical character
of some kind, a constitutional proclivity, an inward poten-
tiality to commit crime, which if Lombroso’s Theories were
correct, should differ according to physical type.

By arranging his material, he calculated as follows:

When a sample of criminals and a sample of non-crimi-
nals are similarly constructed with regard to the proportional
numbers of professional men, shopkeepers, labourers, artisans,
etc. criminals, on the average, are seen to be 1,7 inches less in
stature than the non-criminals of the same professions.

In the controversy of ‘heredity and environment’, he
was on Lombroso’s side, and perhaps even more than the
later, he was inclined to under-rate the environmental in-
fluences. He says, “Crime is only to a trifling extent the
product of social inequalities, of adverse environment or of
other manifestations of the forces of circumstances.”

Apart from the concept of the criminal type, there
were indeed many significant similarities between Goring
and the anthropological School against which he fought.

Whereas, W. Norwood East investigated 4,000 young
English delinquents upto 7942 and differed with Charlf:é._
Goring upon this issue, ' ¢
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FINK AND DUGDALE’S VIEW

Fink and Dugdale’s, explaining the Biological Theory,
have introduced the idea of Heredity and Criminal Fami-
fies.'1 1t was the period around the turn of the 19th century
when this question was most heatedly discussed. Lombroso
himself devoted to it a chapter of his ‘Crime” - its Causes
and Remedies in which he presented a collection of vague
and questionable statistical data of various undesirable
features among the ancestors of criminals, '

19th century American literature on the subject be-
trays, according to Fink, a strong belicf in the inheritance of
crime, but he disagrecs as to what exactly it is that is in-
herited and how the transmission takes place: is it crime
itself or merely a propensity and a predisposition to it?

Dugdale was anxious to do justice to both hereditary
and environmental influences and in this regard he con-
ducted research with the reference of certain families, having
striking number of criminals or otherwise socially deviant
members. His first work “The Jukes” was published in New
York- 1877, and then two similar studies of criminal families
were published in the U.S.A. The Nam Family by Esta-
brook and Davenport, and H.H. Goddard’s ‘The Kallikaks’,
This idea had also received strong support through the work
of William Healy.

The studics of the Family Histories of this type ulti-
mately could not provide convincing evidence.

In the latest large scale English 5tud'\_.r, W. Norwood
East’s ‘Adolescent Criminal” no attempt could be made to
determine the relative share of endogenous and external
factérs, but some figures are given to show the connection
between inherited and familial defects and offences com-
mitted but there is no material on the question of hered/-
tary transmission, In another work, East states explicitly
that neither this rescarch nor his other experiences have given
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him any reason to regard criminality ‘as such’ trans-
missible.!1-A

LANGE’S VIEW

The German Psychiatrist Johannes Lange was one of
the most important apostles of Twin Research. It was
probably Sir Francis Galton who first recognized that there
were two Kinds of twins :—

i) Monozygotic twins (Having concordant behaviour)
1) Dizygotic twins (Having discordant behaviour)

A lot of criminological research was conducted over
these kinds of twins. The figures and data obtained through
these studies concluded that, as far as crime is concerned,
monozygotic twins on the whole reacted in a similar manner,
whereas dizygotic twins often behaved differently, although
the upbringing and environment of the two had been identi-
cal. |

Lange’s Theory of Twin Research was criticised by
various criminologists on seven different bases, but later
investigations, especially the American ones, by Rosanoff
have considerably added to the size of Lange’s case material
and made certain improvements in his methods.

e stresses that concordant behaviour in Jidentical
twins is largely limited to serious criminals with hereditary
pshchopathic tendencies. For them he thinks, the here-
ditary factor is decisive, whereas environmental influences
matter only for less serious criminals.! 2

An important contribution to criminological twin
research has been made in Japan, where Shufu Yoshimasu,
Professor of criminal Psychology and Forensic Psychiatry in
Tokyo, has published the results of his follow-up studies
between 1941 and 1961, indicating the conclusions different
from those of Lange. From the extensive literature upon
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Twin Research, the following may be quoted as more signifi-
cant, Lange J. Crime and Destiny Lond. 1931, H.H. Newman,
Twins and Super- Twins, Lond. 1942, and Evolution Genetics
and Eugenics, chicage 1930, W.C. Reckless, Criminal be-
haviour, R.S. Woodworth, Heredity and Environment, New
York 1941, James Shields, Monozygotic Twin, Lond. 1962,
Beveridge, Changes in Family Life, 1932,

KINBERG’S VIEW

0. Kinberg, through his Basic Problems of criminology,
1935, extended his research to a new thought, that is ‘Endo-
crinology’, He connected the criminal conduct of the de-
linquents with inherited disorders of pituitary or other
ductless glands present in human budy.-' 3

Endocrinology or the Theory of Ductless glands has.
proved, according to this view, that the function and func-:
tional disturbances of these glands are extremely important
to the course of physical as well as mental processes. The
functioning of the instinctive and emotional life is due not
only to the nature of brain, but also largely to the blood-
chemical processes dependent on Glandular Secretions,
The New criminology by ‘Schlapp and Smith’ has also
vehemently asserted the connection between criminality.
and glandular function, It is claimed that the vast majority
of all criminals, misdemeanants, mental deficients and
defectives are the products of bodily disorders, that most
crimes come about through disturbances of the ductless
glands in the criminal or through mental defects caused by
endocrine troubles in the criminal’s mother (viz. during
pregnancy). This trend seems to have culminated in the 1920.
More recent American criminology has repudiated the over-
simplification of the causality of criminal acts for which the
radical endocrinology is responsible. '

Wood and Waite, in Crime and its Treatment, New
York, 1941, Sheldon and E.T. Glueck in 100 juvenile Delin-
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quents, USA 1939, and D.R. Taft, in Criminology New Y ork
1945, have criticised the theory on various bases,

KRETSCHMER’S VIEW

The famous German psychiatrist Ernst Kretschmer
conducting a constitutional study of the criminals, introduced
The Modern Crimino-Biological Theory. This School origi-
nated in 1919-20, in Germany, Austria and [taly. Eduard
Mezger was also one of the most prominent legal exponents
of this theory. Kretschmer’s original object was to examine
the complex relationships between various types of physique,
character and mental abnormality. He distinguished three
major constitutional types of human physical structures
which as he stressed were not ‘Ideal types’ but empiricial

ones. 14

a) Asthenic type

b) Athletic type

¢) Pyknic type

This classification is based on external physical structures
and skeletal systems relating to particular morphological
similaritics. Thus the persons were characterised in this
manner and various criminal and non-criminal conducts
were connected to these types. Particular crimes, classified
in different constitutional types, were mentioned, as in case
of physchoses.

Gluecks, Sheldon, Seltzer, Sutherland and many other
anthropologists have criticized the Kretschmerian view and
it has been, finally, concluded that there is no specific
combination of physique, character and temperament to be
found which would determine why an individual becomes
a delinquent.
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HOOTON'’S VIEW

The recent anthropological criminal investigation is
conducted by a Harvard Professor £.A. Hooton, introduced
as ‘Hooton’s Neo-Lombrosian Doctrine’'> Hooton con-
siders it as an a-priori assumption that the behaviouristic
tendencies of man are associated in some fashion with his
- physical characteristics, as they are among the higher species
of animals. Groups of human beings with markedly different
modes of behaviour (criminal and non-criminal) must, in
order to demonstrate this interrelation, be subjected to a

long series of morphological and metric observations,

In tracing the causation of crime, Hooton pays atten-
tion to moles, tattooing, freckles, quantity, texture, form
and colour of hair, skin colour, eye cofour, shape of fore-
head, form of nose, lips, prognathiism projection of upper and
lower jaw), chin, teeth, palate, ears, neck, slope of shoulders
etc. fa total of 33 items with numerous subgroups) under
morphological investigation. Whereas, under metric cond/-
tions, he mentions age, weight, height, shoulder breadth,
chest depth, chest breadth, sitting height, head length,
head breadth, head height, head circumference, facial height,
nose height, nose breadth, ear lengths, ear breadth etc.

On the basis of Morphological and Metric investigations,
Hooton assumes a correlation between specific physical
types and modes of behaviour, Thus the criminals, considered
en bloc, are a group of sociological and biological inferiors
and this inferiority possesses hereditary origin.

As far as the classification of body build types is con-
cermed, Hooton scems to be influenced by Kretschmer,
David Abrahamson, in Crime and the Human Mind Lond.
1945, and W.B. Tucker, in, Journal of Criminal Law and
Criminology, XXXI, 1940 pp. 437 have criticised Hooton's
contention that a biological inferiority is a basic feature in
criminals and that this inferionity is hereditary. The latest
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investigations conducted in this connection in U.S.A have
reached negative results, also as regards the correlation
asserted by Hooten.

Conclusion :

The whole discussion of Lombrosian and Post Lombros-
ran views, drives us to the conclusion that criminality is
mostly an inheritedly determined factor and somewhat an
atavistic reversion. By this, the advocates of Positivistic/
Biological School mean, that the minds of the-criminals
were not fully developed to the perfect human level and
still retained the animalistic tendencies. According to them
the criminal commits a crime because of being to so low in
his envolutionary scale that he still continues to possess some
furious and brutal characteristics, not present in non-crimi-
nals,16

Thus, the criminal himself cannot be accountable to
any law, because this fate for criminality is predetermined on
account of the inherited biological characteristics.

Psychiatric Theory :

According to this theory, all criminality is the result of
psychiatric abnormality and mental disease.!” There are
many offences which are clearly the product of a disordered
mind. All these forms of mental illness are readily diagnos-
able as such. Murder, rape, arson, theft etc. are committed
due to Schizophrenia, a specific form of psychosis or obvious
neurosis, Similarly, in the course of hysterical fugue (a state
of altered consciousness) an individual may commit many
offences of which he has no recollection afterwards.

The obsessional neurotic also may be forced by an
irresistible inner compulsion to go on committing offences,
such as stealing, sexual exhibitionism or wandering.

A comprehensive pathological survey of the various
forms of mental illness giving rise to specific crimes has been
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conducted by the psychiatrists,

The psychiatrists basically divide Psychosis into two
groups . —

1. Organic Psychosis.
2. Functional Psychosis.

Organic Psychosis

Various forms of Organic Psychosis are :

a) Dementia Paralytica (General Paralysis of the
insane)
b) Traumatic Psychosis (Injuries of brain caused

by accidents)

¢) Encephalitis lethargica  (Sleepy sickness)

d) Senile dementia (A kind of mental illness)
¢} Puerperal Insanity (Illness of - the pregnant
' and post-pregnant

mother).
f) Epilepsy (The most widely known

type of mental disorder)

g) Intoxication Psychosis (Especially Alcoholic dis-
orders)! 8

Brief Description Of Organic Psychosis
a) Dementia Paralytica

It is characterised by a progressive deterioration of
the whole personality. In its initial stages criminal acts such
as theft, fraud, forgeries, may be committed with astonishing
openness and silliness. In this case the offences are nearby
always committed without accomplices as the psychotic is
too deeply withdrawn into his own world, and too abnormal
in his behaviour to attract associates.

b) Traumatic Psychosis

This may also produce profound personality changes
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leading to criminality and mayv make the psychotic parti-
cularly susceptible to the effect of alcohol. These patients
may easily become excited and prone to crimes of violence,

c) Encephalitis Lethargica

It has been particularly frequent among children in
England after the First World War, 1t is an acute infectious
fever, producing an inflammation of the brain, usually
followed by serious changes in physique, intelligence and
character. In young age, the patient develops more dis-
agreeable anomalies of personality. Many children and
adolescents after an acufe attack of these become social
problems and commit highly antisocial acts, often of an
explosive ar sexual nature. This may casily happen in their
post-encephalitic period.

d}  Senile dementia

In this case the impairment of the physical and mental
{acultics, emotional disturbances and loss of control over
sexual urges, coupicd with growing suspicion of other people,
may provoke acts of violence or sexual assaufts on children.
The nature of crimes committed by these patients may vary
according to the various forms of Demeritia,

2l Puerperal Insanity

It is a form of exhaustion psychosis occurring in women
in a condition of extreme anxiety due, for example, to the
birth of an /flegitimate child, economic stress pius physical
fatigue. Especially chifd-kifting and other offences, such as
theft may also be committed by such patients.
fy Epilepsy

- The attention of criminologists was drawn to it mainly
by Lombroso who exaggerated its criminological significance
by maintaining that all bom criminals were epileptics and
that among occasional criminals there was at least one
class, the epileptoids, /7 whom a trace of epifepsy was the
origin of their criminal tendencics,
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[t is commonly believed, however, that epileptics are
prone to sudden oul-breaks of apparently motiveless violence
and to develop strongly anti-social attitudes. In the state of
so-called epileptic Fugue patients may become disorientated,
wandcr about aimlessly Tor long periods and commit minor
offcnees. '

q) Intoxication Psychosis

The part plaved by alcoholic intoxication as a potential
cause of crime has for many years been a favourite subjeci
in criminology.  Orink has important social as well as psy-
chological and psychiatric causes and consequences., The
criminaltiy of the children of alcoholic parents, too has
oftcn been discussed, Burt found parental alcoholism ta be
three times as frequent among his delinguents as among his
control groups. Norwood East regards alcoholism as an
indication of a psychopathic inheritance, Case histories of
natorious criminals often contaln references to alcoholism
of the father,

The above mentioned facts regarding alcoholism have
been statistically claborated by Gluecks in ‘Unravelling’
p. 95, 98, 110, East in ‘The Adolescent criminal’ p. 85 and
£.G, George Godwin in ‘Peter Kurten’ Lond. 1938, p. 26.

Functional Psychosis

Some Of the Functional Psychosi s are :

a} Paranoia

b} Paraphrenia.

¢)  Schizophrenia,

d) Manic. (depressive psychosis) as discussed in
detail by H. Mannheim in his Comparative Criminology,!°

Some of the chief characteristics of the neurotic psy-
chaopath uas described by Hermann Manheim, are

i}  Affectionlessness or lack or relations of others.
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ity Disregard of community group standards with
anti-social behaviour,

iii) Apparent absence of guilt feeling and failure
to learn by punishment.

iv) Emotional liability and Immaturity, leading to
short circuit rcactions with immediate pleasure,
satisfaction or unpremeditated violence.

v} A lack of forsight.

vi) Continued sexual experimentation, Iimmaturity
or aberration,

vii) Undue dependence on others.2?

Kurt Schneider, David Henderson and Glover are some
of the eminent criminologists, who have contributed a lot
to this theory.

Psychiatric/Pathological Theory can be better under-
stood by going through the selected literature mentioned
below ;

1, D.K. Henderson, Psychopathic States, New
York, 1939;

2. H. Cleckley, The Mask of Sanity, St.
Louis, 1941;

3. Edward Glover, The Roots of Crime,
Section 4:

4. N. East, Society and the Criminal,
Chs. 8, 14;

5. Barbara Wootton, Social Science and Social
Pathology, Ch. 8;

6. William & Joan McCord, Psychopathy & De lin-
quency, New York,Lond,
1951;

Winfred Overholser, Poineers in Criminology ;
8. Max Grunhut, Probation and Mental

Treatment, Lond, 1963;
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9  John Bowlby, Personality and Mental

Hiness.

Conclusion :

The supporters of Psychiatric theory of criminality
have reached the conclusion that commission of every crime
is indicative of an organic or functional disease or suffering
in the delinquent, According to this view, criminal propensity
is not inherited but it is an internal pathological development
in the personality of the criminal. Therefore, in view of the
above discussion, the exclusively determinant and operative
factor in the criminal behaviour of a person is the psychiatric
abnormality, mental disorder and hypochondriac disease.
Since criminal liability cannot be imposed on the delinquent
therefore, there is no place for punishment,

Psychological Theory.

This theory is represenled mainly by Sigmund Freud
(1856-1939). According to this theory, an infant is con-
sidercd as a young animal, with many inherent and instinctual
bad characteristics, such as seffishness, violence and other
anti-social ambitions. During the process of development
he has to learn that these ambitions cannot be realised in a
civilized human society, His instincts (the id) are disciplined
in accordance with his developing sense of reality (the ego).
The ego operates on the basis of simple Expediency, not in
the strict sense of Right and Wronyg.

The limitations in the form of Right and Wrong or
permitted and prohbited are imposed on the instinctual
ambitions (the id), later on by the society through its system
of socialy values, The sense of these standards or traditional
ideas, introjected by parents during childhood, or by society,
forms an organ within the mind called supper-ego, it roughly
corresponds to what we say conscience.?!

At this stage, most of the wishes are rejected because
they are wrong or prohibited, not merely because they are in-
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expedient. This leads to considerable inner conflicts and
strains between id and super ego, tries to create consistency
and compatibility by reconciling between the desires of the
id and the checks of the super-ego. The strength of ego
varies from individual to individual. ]

The moment the conflicting frustrated force of the
id outweighs the grips of super-ego (traditional conscience),
the function of ego is disturbed, the man violates social
values and the crime is committed. The difference between
a criminal and law-abiding person is that the former’s ego is
comparatively weaker and is unable to maintain the balance
between instinctive desires and traditional conscience.

Sigmud Freud*? and his followers formulated in this
connection Psycho-analytical Theories which form a vast
literature.

Following books are of much significance for study of
this theory :

a) Psycho-analytical Theory of Neurosis, by Fenichel,
0. (1945).

b) Theories and Structure of Psycho-aralysis, by
Healy, W.
c) Psycho-analysis Today, by Lorsiid, S. (1948)

d) Psycho-analysis, by Glover, E. (1949)

e) Freud and the Post Freudians, by Brown, J.A.C.
(1961)

Burt?3 and Bowlly** in their books, have put another
interpretation to this theory in the terms of Excess or De-
ficiency in General Emotionality.

According to Henry Goddard also, feeblemindedness,
that is low-grade mentality, is the greatest single cause of
delinquency and crime. A feebleminded person is known to
be sure to commit crime.

Healy*> & Bronner have also explained the psycho-
analytical theory and considered (Major Emotional Dis-



27

analytical theory and considered (Major Emotional Dis-
turbances as the actual cause of most of the offences.

Adler’s theory of Inferiority complex*%: Alexander’s
theory of MNeurotic character*” and Stott’s theory of Psy-
chological Breakdown™® are also various interpretations of
the same view,

Aitchhomn, in this connection, conducted a study of
delinquent children. William Healy and some other crimino-
logists opine that when a child comes to attain the age of
puberty, he wants self assertion and liberation from the
checks and limitations imposed on him by the family and
the society, If these instinctual urges and desires are
suppressed, and they find no way for their fulfilment, he
feels dejected and frustrated.  Consequently, he reacts
against the commands of traditional conscience super ego)
and tries to comply with his urges up to his satisfaction,
which amounts to criminal behaviour.

All schools of psychological theory consider a criminal
as a passive creature, who is the victim of general and per-
sonal circumstances in which he was brought up. They have
justified or explained away the crime by introducing the
concept of Psychological determinism, that is to say, a man
is free neither in his will nor in his action, due to the psycho-
logical factors which act on a predetermined pattern.

They conclude that Temperamental defect and Feeb-
lemindedness arc the main causes of a criminal conduct,

Socialogical Theory :

Many of the western thinkers have treated crime as a
product of the forces at work in the society. They include
criminality among the other socio-economic phenomena.
According to this school, as Jones, H., Says, poverty, un-
employment, mass communication media, drunkenness,
gambling, decline in religious observance, etc, are the crime
producing factors in all human socictigs.”
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Crime is committed neither due to bioligical factor
nor- due to psychological factors, but it is prompted simply
as a social behaviour, under the influence of socio-economic
conditions prevailing at the time. Many theories have been
formulated by different scholars to interpret this idea,

Social Learning Theory®° of Sutherland states that a
person is neither good nor bad on the basis of his biological
potentials. He learns criminals behaviour through his con-
tacts and differential associations with other people, during
the process of socialization. The society provides all the
changes, good and bad and the criminal adopts either of them
on account of suitability and favcourability.

Anomic Theories of Durkheim,*' Merton®? and
Cohen®3 involve normlessness or lack of social standards and
controls. They state that individuals are taught by their
society that certain kinds of ambitions (such as acquisition
of wealth, high level of comfort and luxury or specific stan-
dard of conspicuous expenditure) are the needs and inevitable
necessities of social life. Then all the legitimate channels
towards the realization of these objectives are blocked;
hence, they are tempted to adopt illegal modes and criminal -
behaviours,

Durkheim says, no living being can be happy or even
exist unless his needs are sufficiently proportioned to his
means.

When the concept of need and necessities is extended
~over all the luxurious ambitions, taught by the society, the
man commits crime, considering it as his means to which
his so-called needs are to be proportioned,34

According to Marxist Theory, most of the criminals
are found in the lower socio-economic classes, because
crime is the result of poverty in itself.

Bonger,?> following the Marxists, 6 states that crime
like all other social phenomena, is a by-product of the econo-
mic system,
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Fiedrich Engels, too, considers crime as a futile and
primitive form of individual protest against the inequities of
saciety.?'?

The capitalistic economy, to them, is the most relevant
factor for the causation of crime, and the social conflict
arising from a basic incompatibility of economic interests
between different classes is the actual basis of criminality.

Jones, H. in his book, Crime and the Penal System
Lond. 1968, has given the details of the sociological theory
of criminality.

This school is also termed as French School, Lyon
School or Environmental School and the head of it is A.
Lacassagne, the forensic medicine specialist (1843-1924) as
stated by Hurwitz, S. in his book Criminology Lond. 1952
(P-40).

Ecological Theory :

This theory of criminality was introduced by Chicago
School, led by Prof. R.E. Park and E.W. Burgess who applied
to human social affairs the key biological concept of
‘Ecology’. It is based upon the observation of the wide
disparity in the crime rates in different localities. It was
introduced in the middle of the 19th century and reached
the peak of its popularity in the period between the two
world wars, 38

F.M. Thrasher’® and C.R. Shaw*® the two well known
criminologists of this school, after their extensive researches,
have concluded that most of the delinquents and criminals
are found in the central districts, factory areas and in bad
housing conditions. In these areas, there are many pathologi-
cal environmental factors at work, but they lay great em-
phasis on poverty, dissatisfaction and appetite for a higher
standard of life, present in their other inhabitants,
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Some British criminologists have also made ccological
studies of some particular citics, such as London, Liverpool,
Bradford, Cambridge, Coventry, Birmingham, Glasgow and
Croydon, and they have found them having high delinquency
rates.

According to this thcory, living in certain areas and
in some particular communities becomes cause of adopting
criminal behaviour due to the environmental conditions
prevailing there.

Belonging to certain families and being brought up in
certain ‘Broken homes’ are also very decisive factors in the
formulation of criminal behaviour.

In case of some families in which familial inheritance,
whether specific abnormalities of physique, intellect, tem-
perament or of actual criminal tendencies, is prevalent,
criminality becomes an innate and inherent feature of hu-
man character. Whereas in case of ‘Broken homes” in which
one or both of the parents are absent through death, deser-
tion or divorce, delinquency often has a higher rate as com-
pared to other homes.

Therefore, the rate of crimes differs on the basis of
this ecological factor.

Following ecological factors are pointed out by
Hermann Mannheim, which influence the commisssion of
crime according to this theory :

1. Density of Population Greater density of popula-
tion means greater criminality.

2. Mobility of Inhabitants Pcople who move and in
particular thosc who move frequently. are more
likely to commit offences.

3. Migration and Immigration This factor has affected
not only the rate of crimes, "+ iic types of crimes
also. Surveys conducted in UK and USA have
proved this fact.
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4. Urbanziation and Urbanism The trend of migrati-
on from rural arcas to towns, and the specific way
of life resulting from this trend has also caused a
great influence on the rate of criminality.

5. Bad Housing Conditions Modern study of del-
inquency arcas has established the fact that more
crimes are committed by the persons inhabiting
bad conditioned houses.* !

Lunden*? and Gillen*3 have also supported these views
after constituting an extensive and comprehnsive résearch
from ecological view point. Moreover, Jones, H., discussing
the ccological theory of criminality, also appreciates the idea
that the rate of crimes differs from locality to locality
on the basis of the above mentioned determinant factors.*#
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CHAPTER - 1

ISLAMIC PHILOSOPHY OF HUMAN NATURE

All the theories of criminality, propounded by the
Western Criminologists, originate from the distorted vision
of human nature, bascd on ‘Trial and Error Method’. Nonc
of them, on the basis of human orientated knowledge, that
is still undergoing the critical, experimental and evolutionary
process to achieve competence, perfection and liberation
from errors, can trace the causes of defiance in human
nature with certainty.

To solve the problem, we are obliged to conduct an
extensive study of following issues : -

What is Human Nature, and can it be regarded
inherently as criminal?

Whether the behaviour of the Criminal is pre-
determined or is he free in his acts of Commission
and omission?

Whether an act of offence, committed by a person
suffering from any mental abnormality or psychic
disordeer, creates any criminal liability or not?
Upto what extent the criminal behaviour of a
delinquent is affected by socio-economic order
of a society?

The answers to these questions would automatically
lead us to understand the basic postulates of “/s/lamic Theory
of Criminality”,

These questions have been separately discussed in various

chapters.
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The Islamic terminology, ‘Al-Fitrah’ ( 3,Jad)l ) means
creation ( 4aldl ) -and significs the concept of human
nature. An eminent muslim scholar, /mam Raghib Asfahani
says :

or ) e Ba e asllly 2 eolgl gay b ol 5k 4
‘ Jlasi

(Nature — it is to create and originate a thing alongwith an
apparent capacity of performing any act. )2

Thus, human nature is nothing but the capability and
competency of adopting any particular conduct, positive
or negative, vested in a person at the time of his creation.

¥

The term ‘Fitrah’ is literally derived from °‘Fatara

( ,1-3 ) that means to open and as under :

It is appreciated by Qur’an in the words : —
E a l.’ Fa :' = & .:# - & -
@ Viie ade) O @ Slaia 2L

(The heaven shall rend as under thereby; His promise is
ever brought to fulfilment)?

Fitr (  ,ké ) and Iftar ( ,\adl ) are also deduced
from the same origin which signify eating or drinking at the
end of the fast. The action of /ftar denotes two aspects :

First is the commencement of new situation by the end
of the previous. Previous order before sunset, during fast
was the prohibition of eating and drinking, while through

Iftar the permission was accorded.

This is to bring a new condition into existence as com-
pared to the previous one.

Second 1s fulfilment of Allah’s will because He has
crdered the muslims to conclude the fast before the beginn-
-ing of night.

5w

Therefore, the term ‘fatara’ ( :,.Lo ) or ‘“fitrah’
( r J]., ) implies the action which gives existence to a
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thing that did not exist previously and thus fulfils God’s
will.

That’s why the creation of human beings is knwon as
‘Fitrah’.

(Qur’an has elaborated the concept of creation of man-
kind at many places :

“a 8" - 07 - - # "H:nsi ",..‘. fn.-.-n-i L

b N he U1 et W o lab i cpald Sy 3L
T Iy 1, aEe® ot . a-

@ o5 Y e it ST Al i s el gl

(Timn set your face upright for religion in the right state, the

nature made by Allah in which He has made man; there is no

altering of Allah’s creation: that is the right path, but most
people do not km:w:,r}4

A saying of Holy Prophet (peace be upon him) to the
same effect is reported by Answad bin Saree’.

sl o Ay Lo S
(Every child is born on the right nature)?
The same is reported by Jabir bin Abdullah Ansari

in these words ;
ahall e Wp o5dye JS

(Every child that is bom conforms to the true patl})ﬁ

Fitrat-e-Saleemah ( 4ok E‘,la.i ) or the right path
is vested in the creation of every child. It means that every
child is bormm with the potential of fair thinking and fair
doing. The right conduct and expediency is the dominant
character of every human nature, and that is the Rightpath
( (‘.:.Ui L-,.;_.LH ), as mentioned in the Qur’anic verse, whether
the child takes birth in the house of a Muslim or that of a
Non-Muslim.

A very comprehensive declaration of the Holy Prophet
(peace be upon him) to the same effect has been narrated by
Abu Hurayrah :
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J:ns 4.:[.-..-.::'.4.1‘31 d.:'IJ...a:.R:u._,lu d.i'ljﬁ: “IJ‘.L'.' Ej.hﬂ‘l L}’G J.]ﬁ -::)Jj" JS'
lodor g G5 o (elodr ) Lasgdl g doced

(No child is bom, but conforms to the right nature, then his
parents make him a jew, or a christian or a magian, as a beast
is born entire in all its limbs (or without a defect); do you see
one born maimed and mutilated?)’

Then the Holy Prophet repcated (i.e. in support of
what he said): the nature is made by Allah in which he has
made men; there is no altering of Allah’s creation: That is
the right path (true religion).

Islam has introduced the Doctrine of Unity and Equality
of mankind, which also supports the same idea of creation,
in the words :

@ ﬂ‘b"_’ J*q" u-‘ Piﬂb' L5=UI r_CJ ‘ uﬁull.t-‘b
(O people! be careful of (vour duty to) vour lord, who

created you from a single bns,'mg).8

Another duclaratiﬂn to the same effect is :

L% . . ,1-'*;5' Fo

‘J,JJ-.L‘J qu-...n u-\.....” 4&11 t.......n...! ﬁ..l.:-{‘g 4.41 U.H-LJ* LJLS

(All people are (basmdlly} a single nation, so Allah raised
prophets as bearers of good news and as warners, )

Holy Prophet (p.b.u.h,) addressing the assembled multi-
tude of Hijjat-ul-Wida, said ;

,&w,mnjﬁa r.{A.‘-u\_,.unthJ,mmm A L

_rssmm.urs,,sutb.‘,uk}m;_,ﬁh;ii
it Je 3V Yy o Jo emad Yy e Jo g8 el
V5 oo pols ol o bl (55200 Y1 b 390l b Y Y

S Zpdi Cof yh 4 ol Ja sl g3 51300 IS
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O people! God Almighty says: ‘O mankind! We created you
~from a male and female couple and made you tribes and
nations so as to be known one from the other, Verily in the
eyes of God only the most righteous among you is the most
honoured of you,)!0-A

In the light of this Qur’anic verse,the Prophet conti-
nued, no Arab has any superiority over a non-Arab, nor was
a white in any way better than a black. The only criterion
of superiority and respectability was the element of piety.

All created beings, (He) said, were the off-spring of
lHazrat Adam and the very existence of Adam was from dust.
Hence all claims to superiority, discrimination and great-
ness, all demands for blood or ransom, and false traits or
trends of rule have been trodden under my feet,'%-B

After studying this comprehensive quotation, no doubt’
should remain in any mind regarding the equal, unexceo-
tional and indiscriminatory attitude of Islam towards human
beings and their creation. Thus, it is absolutely false and
baseless to say that some of the human beings were created
with bad natures, or were given birth with inherent criminal
tendencies. This conclusion would undetermine the uni-
versally accepted idea of unity and equality of mankind and
its just and honoured creation. With different inherent
natures of human beings, no just, compatfble and honourable
system of social life’ can be evolved.

The above mentioned verses and ahadith have clarified
the situation by expressing the Islamic concept of human
nature. [/n view of Qur’an and Hadith, human nature is
absolutely free of all bad potentials and wrong tendencies,
and no criminal characteristic is inherent in it

Qur’an has also very clearly appreciated this fact in
Sura-e-Tin :
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o pe 4o ’

Oyl pb Sl ﬁi,..mup, Iyl
(Assurdly, we have created man in the best make. Then we
render him the lowest of the low, except those who believe
and do good so they shall have reward never to be cut off),!!

It is concluded that man has been created in the best
of moulds, ie. with enormous capability of furnishing the
good and achieving the highest degree of excellence and per-
fection, internally and externally, The fact affirmed .by this
declaration is that every man is conferred with the best
nature. In this principle neither any exemption nor dis-
crimination is possible on any basis. Man is destined to
realise the Moral Ideal, which consists in the triumph of
moral good and defeat of moral evil. Now man, being free
in his struggle, if he adopts the path of evil and immorality,
he goes to the lowest of the low, and if he adopts the path of
righteousness and morality, he gets an endless reward, by
attaining the stage of highest human perfection.

All that a man gets is neither under the ‘influence of
any inborn characteristic nor due to predetermination, but
it is an exclusive result of his own choice and action, whether
positive or negative.

This Qur’anic verdict establishes the essential goodness
of human nature in contradistinction to the ‘ideal
Culture, where Man has been conceived to have been born
with the stigama of sin, in contradistinction to the positivis-
tic view where Man is supposed to have atavistic reversion
towards animalistic behaviour and in contradistinction to
the psychological view, where man is presumed to inherit
some bad instincts and urges.

Lombrosians and Freudians throw the responsibility of
crime on nature, whereas Islam declares that nature is per-
fectly good and the seeds of criminality are not inborn but
self-sown during the life of an individual. The theory of
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Inborn criminality advanced by the Biological school of
criminologists, is absolutely wrong and does not find any
place in /slamic philesophy of criminality.

It has been very str{:nngl;yr asserted by the Holy Prophet
in the words :

O ga Al 06 el it Iyis Y

(Don’t blame time (nature or fate), Indeed nature itself is
God (viz it has been rightly created by Allah).!?

Through this Hadith, a fundamental Islamic belief is
being laid down, that if a person does some mischief or
damage, or suffers any form of deprivation, he should not
place the burden and responsibility on Nature, Nature (Time
or fate) has been perfectly created by Allah, the Magnificent
and Merciful. All that a man faces in his life is merely the
consequence of his own conduct. No external or internal
undesired predetermined compulsion has been imposed upon
him to do what he dces not like to do or what he likes to do.

Thus the criminal behaviour of a delinquent is neither
inherited nor ingrained in his nature. Human nature is good
for all purposes and one cannot be immune from criminal
liability on the basis of these lame excuses.

The cancept of bad human nature or inborn criminality
is extremely inconsistent with the basic philosophy and pur-
pose of creation of Man and universe, as expounded by
Qur‘an. From Islam view point, the creation of man and uni-
verse is neither accidental nor purposeless. The idea of
existence by chance is an express negation of the funda-
mentals of Islam; because the Existence of Allah, His being
the creator of Universe, raising of Holy Prophets, Divine
revelations for human guidance, distinction between good
and evil, the day of judgement, and the concept of Rewards
and Awards: all these basic postulates and beliefs regarding
Islamic view of life arc altogether shattered by accepting
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this concocted explication, self-engineered perversion, and
a wilful misinterpretation of the concept.

Man is purposive being and is supposed to realise the
highest ideal of moral perfection through a continuous
struggle against the vicious and evil forces of life.

Purposiveness of the creation of man has been affirmed
by the Qurian :

2 ed - et o Ce i"":"'i £ . l"‘:"'*_ ,f"' ote Loo-
(What did you then think that we (had) created you in
vain, and that you shall not be returned to Us?)!3

Two facts have been clearly established by this verse :

1. Man is not created in vain. The creation of all
human beings, without any exception, is for a
certain purpose which is to be accomplished dur-
ing his life.

2. Every man shall be retumed to his Lord to meet
the consequences of his deeds. Therefore, every
person is responsible and accour ‘able for his
wordly actions. '

As already mentioned, Man has been r.cated with the
purpose of pursuing moral ends to achieve :he highest stage
of perfection. Thus, Qur‘an explains this v :w ;

L e sse., B ta g0 S

O gdand VI ‘_,..;91_, Aleals L)
(And | have not created the jinn and the men except that
they should serve Me), !4

!'ln'::'" Ba % L x. F oL . e o Al a L, :-""‘.- : ar® “T 7 e , B
J,L-JIB?.JIJAJMWIPQWSHU}[,U)H&@{JI

(Who created death and life that He may try you which of
you is best in deeds; and He is the Mighty, the Forgiving).!?

The same fact has been asserted again, in the context
of creation of the Universe.
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He it-is who created the heavens and the earth in six

periods (days) and his dominion (Arsh) extends on the water
that ile might try you, which of you is best in action).1®

The object of the creation of man and all that has been
brought into existence for him is that he should do good,

because it is goodness that Allah loves.

If, as some of the Western criminologists say, some
people inherit bad nature and criminal propensities, that’s
why they are delinquents, then the specific purpose of
human creation, manifestation of noble and mean qualities
and human evaluation on the basis of their deeds and actions
would altogether become a vain and futile exercise on the
part of Allah,

The very purpose of creation of the world itself has
been stated to be the pursuit of moral good by man.

The whole Universe has also been created for the same
object as stated by Qur'an :

F
-

GHU G U5 o,V wlpa it G (LT G 157K6 1

£ .2 .

s Jrs

(Do they not reflect within themselves : Allah did not create

the heavens, the earth and what is between the two but with
truth, and a specific reason).l’

The term ( (s> FJ-?-l ) is usual[f; translated as “‘an
appointed term or stipulated period” but, I have selected the
meanings: A specific reason and a certain purpose.

The word ‘AJI" also signifies the same meanings in the
terminology of Quran,
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(For this reason (purpose) did we prescribe to the children
of Israel that who ever slays a soul, unless it be for man-
slaughter or for mischief in the land, it is as though he slew
all men).!8

(The words ( ‘_}:;-1 ) (Ajal) and ‘( J:;l Yy (Ajl)

having one and the same origin, possess identical significance)

After having discussed the unity of the purpose of crea-
tion of man and universe, it is of ample significance to
describe the relationship between mankind and all other
objects of the Universe,

Qur’an holds in this respect, that everything on the
earth and all the objects of the Universe have not only been
created for Man, but have been made subservient to him, so
that every existing body of the universe should be completely
harmonious and compatible with the struggle conducted by
inan to attain the highest moral ideal, which he was created
for,

Fa -

bef_uéi?i:;zﬂr'.ﬂ;i;g.}n;; "

(He it is who created for you ‘for you ur service’ O Mankind
all that is in the earth). 19

- - N @ Fa - 8y o . - U] L B #"‘Jﬁa-'
SV AR GO L e oW UG el U STl
i o7 ’ o, Bee,  of

@ )5 ¢yl

(*O mankind’ and He has subjected to you what-soever is in
the heavens and watsoever is i1 the carth, all, from Himself,
most surely there are signs in this for those who reflect).2?
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That’s why Man has been honoured, dignified and
granted supennnt over all the creatures of Universe, and is

known as L;u"i Gur an states
P - a. @ ‘o ¥
t_.,....h_“ LI‘N\;JJ_’})I-JL’_)\JI d{"f““".’ f'ﬂ t'.’..JLMJS -.-L...Jlj_,

Ao B -

.')L.AML;.L—U.: -# }FW}

-

(And surely we have dignificd the children of Adam, and we
carry them in the land and the sea, and we have given them
of the good things, and we have cxcelled them by a (high)
degree of excellence of most of those whom we have crea-
ted).?!

Hence man has been made the vicegerent of God on
carth and, as such supreme among dll the creatures, Qur’un

states : u..l:»- L,.a_;‘;li A J:.L:h {_,.1 M s_lf_, Ji .ﬂ_,

- s -

(And when your lord said to the angels, very I am going to
place a vicegerent on the «:arth],22

This was the highest place that man was destined to
hold in the whole of creation. [Having full regard for the
exegetical significances suggested by the commentators in
views of this verse, one thing that can be clearly derived and
understood froin this verse is that it was an allegorical des-
cription of the preference and supermacy of man over the
whole of the creation of this earth.

Some of the Muslim Scholars have also expounded that
the word ‘Khalifah’ here refers to the children of Adam i.c,
the whole of Mankind :

LI ) [ " - -

l-..a-—_;.'ﬁ ;r"-“-’d}’ r—i—d&: clJJ U‘;’\i! MJJ-”:-" PS.L-:-' ”t L.S"}—“_;;

P P Pt
Rt IETesy
(And He it is who has made you successors (vicegerents)
in the land and raised some of you above others by (various)
grades, that He might try to you by what e has given
you),
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(Then we made you (their) successors in the land after the
so that we may see how you act).?4

The same concept of Khilafat--i-Arzi (Vicegerency in
the earth) regarding the humanity as a whole, has been
narrated in many other verses. (Se—Surah Younous, V. 73,
Fatir, V. 39, AL-A ‘raf, V. 69, and 73 An-Namal, V. 62 etc).

The demonstration of the angels making obeisance to
Adam, thus has essentially eplicated Man’s superiority in the
nature and creation. Qur’n has reported the fact :

.LJ_;.-:;{.FQA thf|ﬂdjlﬂ-dlwuludba|;
l.l"""" tea < ass s f @ &, # 2. J"n:ﬁ -

:‘aﬁ"r

i

(And when your Lord said to the angels, Surely I am going to
create a mortal of the essence of black and fashioned in
shapq. So when I have made him complete and breathed
into him of my inspiration, fall down making obeisance to
him. So the angels made obeisance, all of them tcgetI}er).25

The whole discussion in the light of Qur'an and Hadith
brings us to several conclusions :

1. The whole mankind has been equally created
with an identical nature.

2. The nature of ifuman Kind is peirfectly good. It
has been made upon the right path and is basi-
cally free of evil and m;:  tous tendencies.

3. There is no variation, exception or discrimination
at all to this principle of creation. This signifies
the eternal uniformity and equality of human
creates.
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4. Man, bestowed with the essential goodness of his |
nature has not been created vainly, but for a
certain purpose to be realised in this world.

5. The object for man to accomplish is to attain
the stage of highest moral perfection by struggl-
ing against the forces of immorolity.

6. The purpose of creating life and death is to mani-
fest and evaluate human bemgs in view of their
deeds and conduct.

7. The purpose of creation” of Universe and of all
its objects is to provide harmony and compatibility
in the human struggle for realization of the moral
goal.

8. Mankind has been granted honour, glory, dignity
and superiority over all othel creatures of the
Universe, due to the comprehensive and positive
character of its nature.

9. Owing to this supremacy, competence and ex-
cellence of human nature and its creation, Man
has been made the successor and vicegerent of
God on the earth.

10. Thus, None of the human beings possesses bad
nature or inherent criminalistic tendencies.

The positivistic (Biological theory of, criminality that
vehemently negates the honour and dignity of mankind,
certainly originates from the large, stretched and ex-
aggerated theory of Human Evolution. An unending remote-
ness, disparity and inconsistency exists between the view of
the apostles of this theory that cannot be harmonized or
removed. Right from Lamarck and Charles Darwin and
other commentators like Deveries, upto the latest
evolutionist, the Dutch, Zoologist, Adriaan Kor klandt of
the university of Amsterdamn, the founder of Thorny Theory,
none has been able to prove the alleged concept with cer-
tainty.
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Therefore, the whole development of knowledge in this
field has been in the direction of Trial and Error, whereas,
the revealed Divine Guidance, that is undoubtedly certain
and definite fore ever has provided the concept of Essential
goodness of human nature and nullified the idea of inborn
criminaltiy or atavistic reversion of man towards animalistic
" characteristics. |

The question, as to what type of instinctual
urges an. demands are vested in human nature and under
what circumstances a man is supposed to comply with them,
is very much concerned with the analysis of human per-
sonality. Since man has been created to wage moral struggle,
he is capable of scaling the highest perfection of his conduct
as well as to sink to the lowest of the low in creation, as it is
stated :

(Certainly) We created man in the best make. Then “in
consequence of wrong use of his opportunities and free will”
We render him the lowest of the low ‘“he himself having
~destroyed his original purity and goodness”. Except those
who believe and practice good, so they shall have a reward
never to be cut off).2¢ This dual capacity for moral success
and for moral failure is grounded in human nature, which is
absolutely capable to choose either.

Therefore, in order to become acquainted with the
existence of various urges and demands, ingrained in the
nature of man. it is essential to observe the two aspects of
human personality. These aspects are based on two phases
of human nature,

i)  Potential Nature (3,8, o,kad )
ii) Actual Nature (J2L o hasy

Potential Nature

[t signifies the conscience and urges, ingrained in human
soul, regarding the pursuit of highest ideals, on the basis
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of which man is known to be Ahsan-i- Taqweem 238 .
These are basically four in number.

1. Distinction between Vice and Virtue

Every man possesses an urge and demand in his nature
to distinguish between virtue and vice, between good and
bad, between moral and immoral and between noble and
ignoble, That’s why man has been recognising indiscrimina-
tely some of the noble ideals, throughout the societies
having different standards and traditions. Moreover, the
distinction between right and wrong has also been universally
acknowledged as the foundational stone for the pursuit of
moral perfection. This is because of the potential instinct
ingrained in the nature of every human being.

A lot of Qur‘anic references can be provided in this
connection. One of them is mentioned here to appreciate
the concept. Qur'an states :

s 35 5 U 5 3eb Lgad G La Joi§ w.a,J
(And (Human) mind and its perfection. So He intimated to

it by inspiration its vice and its virtue).2?

Vice is the way of evil, that is deviation from good,
whereas Virtue 1s the way of good, that is the guarding
against evil. It is by avoiding the former and adopting the
latter that moral perferction can be attained.

2. Acknowledgement of existence of God,

The highest among the noble ideals, ingrained in the
potential nature of man, is the attainment of nearness to God
and His pleasure and Blessings. -Qur’an says :

a3 55a05A 3 ST i e 3

(And best of all is Allah’s pleasure and that is the grand
achievement). 28
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(You will see them bowing down, prostrating themselves,
seeking grace from Allah and pleasure).?’

This goal cannot be realised unless the sense of exist-
ence of God is grounded in human mind.

Therefore, every child having birth in this Universe,
possesses anyhow, the sense and acknowledgement of the
existence of the creator in his nature.

This potential awareness of the existence of God is so
much common in human mind that in various Un-Islamic,
secular and even in Godless socicties, people are inclined to
acknowledge some powers and forces as super-natural,
which they are unable to explain by perceptual standards. Al-
though some of the people may not agree with this conten-
tion, yet many of the instance happenings, events and ad-
ventures of their own life are of such a nature as cannot be
interpreted logically and scientifically.,

Therefore, they are bound to accept them in terms of
chance or supernatural happening. This acknowledgement
sometimes leads them to the conclusion that there exists a
super power above the scope and perception of senses and
intellect. ' '

This admission is also inherent in human nature, as
stated in this Qur’anic Verse :

. A P R I R I T et R R B
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Gigd L e (O el
(And when your lord brought forth from the children of
Adam, from their backs, their descendants, and made them

bear witness against their own souls;: Am I not your Lord?
They said: Yes; We bear) 30

The people who do not have much realization of the
existence of God, sometimes, when they are confronted with
some extraordinary problematic situation, which does not
seem to be resolved in ordinary course, are automatically

o
-
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inclined to commemorate God, the Merciful.

This calling upon God becomes, at that time, an instin-
ctual demand of man.

Qur’an also mentions this fact :

(651 1320631 oL Gs o O Jan 31

(And when affliction tou{,hes a man, he calls on us, whether
lying on his side or sitting or standing).>!
{ o, #o A F. .. gt oy Foe .-
Jloaw)les s R o 13
(And when distress affects a man he calls upon his Lord,
turning to Him frquently) 32

This happens only because the sense of rcahsmg His
existence lies potentially in the nature of man,

In the light of these declarations it becomes very
obvious that the confession of the existence of God Almighty
is ingrained in the nature of every man. It remains in the
potential form, unless it is actualized through proper coach-
ing and education.

3. Insight of the processes of Mind

Man is perfectly aware of the processes of his mind.
This is the logical result of the first quality: distinction bet-
ween vice and virtue,

This insight is, in fact, the self consciousness, which
is the basis of discrimination between man and animal.

Qur’an appreciates this fact in tl}e words :
Yoo - e Toed -
@ i ras 4t Jo LY
(Nay! man is witness against himself).>>

It means that man is quite aware of what he desires,
thinks and does, and he will remember it till the day of judge-
ment,

.l"'*..

Qur’an says : o .
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(Every soul shall know what it has sent before and held
back).?4

v e sE 2. L.
® U O Sk o3
{l:he day on which man shall recollect what he strove
after).>*

These verses establish the fact that man possesses in-
sight into all the actions of his mind and he will remember
them also in the life hereafter. Therefore, the capability of
being witness and critic over one’s conduct, good or bad,
lies itself in one’s mind. Thus man himself is competent to
alter, amend and reform his behaviour. Nothing can restrain
him from doing so. This quality of self-consciousness makes
him superior to all other creatures.

4. Sense of responsibility of Trust

The moral responsibility, conferred upon man, during
the struggle of his life, is very well realized by him. That’s
why no one can deny the fact of being liable and accountable
for the acts, performed voluntarily. Everyone is bound to
own the consequence of one’s deeds. The persons, emphasiz-
ing the philosophy of determinism apparently seem to be
reluctant to accept the responsibility of their undersireable
behaviour, but in fact, they only deceive themselves, because
their minds arc never satisfied with this se/f-created concept
of immunity. The conscience of every person unexception-
ally recognises man as a Moral Agent, considering this res-
ponsibility as a sacred Trust. On the basis of this well estab-
lished sense, man is naturally inclined to accept himself to be
answerable for his acts, whether in the earthly world or in
the world thereafter.

This sense is ingrained in the potential Nature of Man
as quoted in Qur'an :
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(Surely we offered the trust (Responsibility) to the heavens
and the earth and the mountains: but they refused to under-
take it, being afraid thereof; but Man undertook it, he is
certainly unjust (to himself, if he does not fulfil his respon-
sibility in respect thereof) and ignorant (in respect of the evil
consequences of not fulfilling it).36

Here ‘Trust’( &WY! ) stands for moral responsibility,
which is human sense of accountability for all acts of thought
and conduct.

This aspect of human personality, as a natural urge,
functions to balance his struggle during his life.

. The combination of these four urges constitutes the
potential Human Nature. This is known as (b~ < had )
(the created Nature of man) for which Qur‘an says :

2g-% 44 <t e 07 . B - 4 .
o] Sl 3 B Bt Gl BaSY b Gle Uik o a1 ok
(The nature, created by Allah, in which He has made men:

there is no altering of Allah’s creation: that is the right path
(ie. religion of Islam).“

The same is Fitrat-i-Saleemah ( 4aglw & hai ) on which
every child is born, as Holy Prophet (p.b.u.h.) said :

(Every child that is born, ‘conforms to the true path which is
his nature’).8

The conclusion of the whole discussion is that the
four urges, explained above, are always ingrained in the
potential nature of human personality, man is naturally
supposed to comply with positive and noble demands, and to
adopt morally an appreciable behaviour in his life. These
urges collectively, can be termed as ‘The sense of Reality’
existing as a potential Force in the mind of every person. It
is this which creates distinction between good and evil, or
right and wrong.

The sub-conscious mind of man is directly influenced
by this force. That’s why, at the level of the sub-sonscious,
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the noble urges, normally possess dominating and controlling
effect, and the moral good is usually recommended by this
organ of human mind. Whereas the negative desires can not
play much effective role at this stage.

Actual Nature

The second aspect of human nature, which is apparently
perceived through various desires, is the Actual Nature. It
corresponds to some materialistic instincts and ambitions
which have been prescribed by some of the Western Scholars,
representing the Psycho-Analytical theory of criminality.
They have considered only this aspect and could not appre-
ciate the former. Consequently, their view became biased
and unbalanced, which amounted to the distortion of the
vision of human nature.

Qur’an while describing the instinctual characteristics
of the actual human nature, states :

B R R TR T 1 FRe TR S The AT TRaL
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(The love of desires of women and sons and hoarded trea-
sures of gold and silver and well-bred horses and cattle and
tilth, is made to seem air to men; thus is the provision of the

life of this world and Allah is He with whom is the good goal
(of life).*

This verse has affirmed that human beings are bestowed
with some propensities, which prompt man in his actions
as instinctive urges. Thesc are :

1. Propensity of sexual satisfaction.

2.  Propensity of racial preservation,

3. Propensity of monetary gains and hoarding.

4, Propensity of sclf-regarding (it is directed to
collect the power and maintain the status)
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Human conduct, determined through these desires and
ambitions, that is the Actual Nature, is known as Self-
Regarding conduct, whereas the instincts and urges ingrained
in the Potential Nature of man produce the Social conduct.
The former represcnts the temptation of the desire, and the
latter, sense of the duty. This conflict between desire and
duty exists in human mind due to the two fold capacity of
human nature,

Man is free to act in compliance of either of these
promptings. A regular human conduct means to choose
any specific direction of act, which is not possible except by
overcoming the existing conflict. The conflict can be over-
come in five ways :

1. To follow the urges of potential Nature by negl-
ccting the other nature completely.

2. To follow the urges of Actual Nature by neglect-
ing the former completely.

3. To develop the Potential Nature and enable it to
control the other nature.

4. To deveiop the Actual Nature and enable it to
control the former.

5. To create such balance between the two as allows
none of them to dominate the other.

The first is not appreciated by Islam. Because it leads
to an extreme, that is Rahbaniyyah ( 4la, ).

The second leads to complete destruction of human
personality. Therefore, it is also disapproved.

The fourth is directed and inclined towards the negati-
ve perspective of the personality which can amount to moral
decay, hence it is also unacceptable to Islam.

The fifth does not provide a profound and protected
base for the development of noble values, because the
balance means equal chances for the two. It may be appreci-
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able in some aspects, but comprehensively, it can not help in
achieving the stage of moral perfection. Therefore, in its
overall analysis, it is concluded, that it cannot be regarded
as perfect and ideal.

The third is the only ideal form of overcoming the
conflict. That is to develop the potential nature into a
living force and enable it to dominate and control the actual
nature. In this way, the noble urges and moral propensities
of Potential Nature become stronger and more effective in
human mind than self-regarding instincts and ambitions of
Actual Nature. The former, after being developed and streng-
thened, manages to fulfil the needs and requirements of the
latter in a valid form under its control and supervision.
Thus the conflict between the sense of duty and the temp-
tation of desire is resolved in a positive form.

Therefore, man is neither disabled to attain the goal
of moral perfection, nor is he deprived of the fulfilment of
his valid desires and ambitions.

This process of purification of human mind is known as
Tazkryyah ( 1.5'} ) Qur’an states in this regard.

J-v"'.- & - - .-.-l"- "'"'-"' |f -8
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(And (human) mind and its perfection. So He intimated to
it by inspiration its deviating from right and its guarding
against evil. Surely he succeeds that who keeps it pure and

befails that who corrupts it).40

On the one hand, there is excessive love of self Re-
garding instinctive ambitions in human nature, whereas, on
the other hand, there is the urge and propensity of the pur-
suit of noble ideals. This conflict between the two aspects of
human nature is necessary because no moral situation can
arise without such set of circumstances. It is only through
such conflict that when man overcomes it in the required
positive manner, he becomes the attainer of moral perfec-
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tion, which is the basis of his superiority over all the
creatures of the world,

At the time of the first instance of the creation of
mankind, God Almighty made a declaration regarding the
vicegerency, being conferred upon Hazrat Adam, the first
man upon the surface of the ecarth. Qur'an narrates the
declaration

;:‘:.“': |I". o, * - ‘? |.'---l'_d .f‘___;:'.’
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(And when your Lord said to the angels, I am going to place
in the carth one who shall rule (in it being My vicege-
rent)* !+ At the occasion of this allegorical statement of the

preference of man above the creation on this earth, the
angels raised a question syaing :
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(They said: What! will thou place in it such as shall make
mischief in it and shed blood, and we celebrate Thy praise
and extol thy holiness? He said: surely you do not know
what I know).*?

The angels had secen only the dark side of the picture.
Their observation was confined only to the consequence of
the urges and ambitions of the actual nature of man. There-
fore, considering man as an Earner of evil and a Shedder of
blood, they could not appreciate his capability of being the
Vicegerent of God on earth. Infact, man possessed also vast

capacity of earning good, due to the inspired knowledge
and noble urges, ingrained in his potential nature, but the
angels were not perfectly aware of this reality. Propensity
of evil there might be in him, but the good was certainly to
become preponderant,
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Therefore, knowing this situation of conflict in which
ultimately the good had to.dominate the evil, Allah said,
“Surely | know what you do not know.” It was appreciated
that the man had to attain the stage or moral perfection and
superiority over entire creation, only through undergoing
this conflict of the urges of potential and actual nature, If
there was not struggle between temptation of desire and
sense of duty, as it was in the case of the angels, because
they possessed only the noble instincts, prompting them to
perform their religious duties and having no sense of worldly
ambitions, then no moral situation would have ever arisen,.
Without such moral situation, no struggle was to be regarded
as an ideal and appreciable endeavour, and, consequantly,
man would never have deserved this great honour.

Therefore, man, being moral agent, is free tc accept
and develop the influence of either of these instincts. What
elsc he adopts, he is supposed to be responsible for that, and
if he is deprived of such free conduct, due to some physical
or mental disability, his criminal and sinual liability is, con-
.sequenlty, suspended. Hence, criminality can not be
accepted as an ingrained character of human nature.
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CHAPTER 111

PRE-DETERMINED CRIMINALITY AND
HUMAN FREEDOM

In order to decide whether the idea of “Pre-determined
Criminality” either in biological, psychiatric, psychological
or in any other form, is acceptable to Islam or not, we arc
positively obliged to study the concept of Human Freedom.

Status of Human Acts :

As far as the concept of Freedom or Determinism of
Man in his acts is concerned, it requires keen and serious
attention. There i1s a delicate but very vital distinction
according to Islam between Creation of an act ( ‘J.A.P ol )
and performance of an act [ Jok S ).

The balanced and the popular view of Muslim jurists is
that man is neither the Creator (3> ) of his deeds nor
his actions arc divinely predetermined, The rcality cxists
between these two positions, as it has been said by the
Theologians that man’s authority is between Qadr and
Jabr (g ,ddl Gu ),

Although the acts and deeds in general, like mankind it-
self, have been indiscriminately crecated by Allah, yet human
beings have not been deprived of their free will and choice
regarding commission or omission of their acts, Thus God is
the Creator ( ;JL:-I ‘_ﬂb- ) of the acts, whereas man is their
performer and operator ( J|&! cwlS ),

The rcal status of human action is ncither creation
(4 ) nor predetermination ( S ) but it is
free performance and attainment, .

Qur’an holds the fact. u_,l.u.an_, [,S.a.i.a- by |
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*And Allah has created you and what you make.”!

This verse categorically declares that God Almighty is
the creator of everything, whether it exists in the form of an
accountable creature or in that of an act or deed. None of
the creatures is out of His dominion and jurisdiction. But
one should be very clear on this issuc that nothing of this
type of creation binds a man to become a criminal or to per-
form any specific act under a pre-determined fate which is an
exclusive coercion, because the legal and normal liability is
created on the basis of Kasab (perforimance), not on that of
creation. That’s why a driver, causing the death of a person
on the road is held to be hable for his action, although the
creator of life and death is Allah, and none else.

THREE BASIC POSTULATES

There are three basic and relevant postulates of Islamic
philosophy in this connection :

1.  Man has been granted the capability and authority
to perform any act, good or bad, which is an esse-
ntial condition of being adequately rewarded or
punished by God Almighty.

Man has been bestowed with the sense of dis

crimination between Vice and Virtue, which is the

foremost pre-requisite of his accountability in the
life hereafter.

3. Man has been held liable for his acts and deeds,
on the basis of FFreedom of will and choice, with-
out which the normal struggle would be absolutely
inconceivable.

[

CAPABILITY OF FREE PERFORMANCE

In case of the first pmtu]ah tln: Holy Guran pm;.lm*m
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in unambiguous terms : L,;_,_'I_.,_,‘_, i.,_..S Lo Yi D3y



“And you shall not be rewarded except (for) what you
did.””

s~ g A ool - P .
u)laau‘.ﬁb‘ﬁliujﬁ\l_jl.m ,.-.m‘.-l.b‘ Yr_,.]l!
“So this day no soul shall be dealt with unjustly in the least
and you shall not be rewarded for aught but that which yuu
dId !!-3

The same fact has been mehasised vehﬂmenﬁy in the
following verses : o ud| . L—' al "Ln 1'1*;1

“Do what you like surely, e sees what you do.”

3 jhans (-:EL" «:J:;‘: ‘d'

“You shall be requited only (for) what you did. i

O 135 6 O3l V) o2lsU (ST cllsu i
“They shall have what they earned and you shall have what
you earn, and you shall not be called upon to answer for
what they did.”®

The fact explained in the verse is, that God’s decision
of reward and punishment is not, and can never be, capri-
cious, arbitrary and unjust,

It follows the principle that every act, good or bad, is
earned and performed by the people themselves and nobody
stands answerable for the conduct of others. Iere, the con-
cept of Kasab or performance, the exact status of human
action, has been mentioned, which can be further under-

stood through the fcrliuwim.r, Verses :
o B n!ﬂ a
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“And whatever affliction hefatls you, it is on ﬂu:mmt of what
your hands have wmubht »7
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“What, when a misfortune befell you, and had certainly
afflicted (the unbelievers) twice as much, you began to say:
whence is this? Say: it is (only) from yourselves: surely
Allah has power over all thing,”®

The words “Say: it is fonly) from yourselves” require
a particular attention, Here a prominent Muslim Scholar
Imam Fakhruddin Razi says in his “Tafseer-i-Kabeer’

(Sman iy Ll 0da (§ 02ady (STl

*“Certainly you have faced this misfortune, as a consequence
of your own misdeed (11115::011(1111:0.”9

If the people had not been in the possession of cap-
ability, authority and free choice of performance S L)
in their acts, God Almlghty would not have charged them for

~8 . op. 2 B oo o4 0

their nus»;.unduct C’l’ 323 lgeS " VTR u«.q.l.hll {_gf

“You will see the unjust fearing on account of what they
have earned, and it must befall them™. 10

| -

A_A..:i-li.MJ__;dk..n:-LLAj” !_;!}n.;'ld-u]“,
“and those who believe and do good shall be in the meadows
of the ﬂardens“ “

-]
hd a 9.

"l'! P ; - P
. '-’J"""j r—d-L‘-‘ 1_,14; Lg.JJI
“Corruption has appeared in the land and the sea on account
of what the hands of the people have earned, that He may

make thein taste a part of that which they have done, so that
they may return.”!?
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“And every soul shall be fully paid what it has earned, and
they shall not be dealt with unjustly,”13
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“That every soul may be rewarded for what it has earned and

they shall not be wronged.”!4
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“Every soui gets (the benefit of) what it has earned and gets
(the evil of) what it has wrought. "1

h_-JL...J-i EJ:.- «.U'I_,‘iﬁk@rthl-jj:
“They shall have (their) portion of what they have earned,
and Allah is swift in reckoning. ™!

It has been fully established that all the Rewards and
Punishments to be given to human beings on the day of
Final Judgement, would be decided appropriately and justly,
holding mankind absolutely responsible for its actions, good
or evil. Whithout being capable of free performance, and
immune from predestined arbitrarily imposed coercive de-
cisions, one cannot be held responsible. Thus no question
of adequate and just reckoning can arise.,

As it is stated in numerous Qur’anic verses, that every
body would be dealt with only on the basis of his own
earning and performance ( S ) and no divine
judgement would be passed against any soul it any act not
carned by it. Then, how can a person, belicving in correct-
ness and undoubtedness of Qur'anic statement, imagine that
God Almighty has not conferred the authority ( jlasl )
and capability ( A ) of committing or cmitting
the acts, upon him, knowing that he is going to be made
accountable. Morcover, how can a man, on this basis, be-
come entitled to various rewards and punishments, for his
worldly conduct.

The same idea has been very beautifully explained in
lhe‘;e w,rse‘, o,

® L:,,&,c L sl r_t,u, "Ju: i codallles s

“Nay: do thosc who have wrought evil deeds think that we
will make them like those who beliecve and do good, that
their life and their death shall be equal? Evil it is that they

: 17
judae”
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“Who ever brings good, he shall have better than it, and who
ever brings evil, those who do evil shall be rewarded (for)
aught except what they did.” 18

Although, divine justice and balance 1s maintained
cqually in rewarding for good and punishing for evil, yet in
case of righteousness better can be paid. But for a criminal
act, penalty will not, and can never exceed the proportionate
retribution. That is why, mentioning the reckoning of cri-
minals and wrongdoers, in all the verses, an unusual and ex-
traordinary precaution has been emphasised. This is the law
of Absolute Justice in God’s dealing with mankind, that
neeates every form of (Zulm) injustice, arbitrariness and
capriciousness on the part of Allah,

Qur‘an states :
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“This is for what your own hands have sent before and be-
cause (it is certain that) Allah is not in the least unjust to
the servants (people).”

Declaration to the same effect has also been made in
Surah Al-Anfal V. No. 51 and A/-Haff V.No. 10. Qur’an
asserts the distinction between the acts, good and bad re-
garding their consequences to be met by the persons who
perforin them

@ Ll Sy U5 Ul dld (o) nils B Jod (o
“Who ever does good. it 1s for his own soul, and who ever
does evil, it is against it, and Your Lord is not in the lcast
unjust to the servants (pcople).”2?

The basic facts which have been clearly emphasized in
all the verses are :

. Man is to be rewarded only for what he does, not

for anything which he has not earncd.
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No one should be dealt with unjustly in the least,
in case of rewards and punishments, and no act of
God can ever be arbitrary, unjust and capricious.

3.  Whatever good or evil a man earns and performs,
he becomes accountable for it, because God has
conferred  full authority and right of choice upon
him in order to make him answerable (to Him).

4. All corruptions, wrongs and crimes c¢xisting in the

world arc simply due to the behaviour of men who

are capable to perform them with their own free
choice.

Persons struggling for moral goals and those

struggling for immoral and malicious goals cannot

be regarded at par.

6. No injustice of any kind can be ever possible on

the part of Allah in His dealings with His creatures.

LN

PRINCIPLE OF NECESSITY AND EXEMPTION

Because of the law of Absolute Justice in Allah’s dealing,
ile has exempted man from criminal as well as sinful liability
any unlawiul act is committed by him under the state of
extreme compulision, This conceptis denoted by the Principle
of Rukhsat {  <wa>, ) which applies to all discomforting
specific circunstances arising in human life. The flesh of
some antnals and otfher foods and drinks, normally pro-
hibited by the Shart’ah, can be used by a Muslim in order to
save his life, in certain grevious situations. Qur’an, after men-
tioning the hist of the prohibited animals, creates a very
significant exception which enjoys the status of a funda-
mental legal prmup]c of Islam :
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“He has only forbidden you what dics of itself, blood and
flesh of swine, and that (animal) over which any other
{(name) than (that of) Allah has been invoked at the time of
its slaughter, but who cver is driven to necessity not da:sirin%,
nor exceeding the limit, no sin shall be upon him, surely
Allah is Forgiving, Merciful,”?!

The same fact has been narrated in Surah Al-Anam
V. No. 145, and An-Nahal V. No. 115,

Acute Stress :
Three conditions have been imposed upon this princi-
ple.
a) Sk ) It signifies an extreme state of
necessity, which lays an exemption to the normal
conditions.

Good Intention

b) ( '&Le e ) It signifies not desiring to eat
for the sake of enjoyment to violate the law of
Shariat.

Brief Duration
¢) sle ) It significs not exceeding the
lcave fimit of nccessary requirement ( <oy e )
The same principle has been expounded in Surah Al-
Mai’dah also :—
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“But who ever is compelled by hunger, not inclining wil-
fully to sin, then surely Allah is Forgiving, Merciful.” 21

dLJ': rJJ)ho.ﬂiLA\.{! {.S.J.F{-f—brﬁ‘}.m.uj
“He has already made plain to you what He has forbidden

you, excepting what you are compelled to.”??

The above mentioned conditions like not desiring, not
exceeding, state of hunger, aud not inclining wilfully to sin,
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have been emphasised so that the real situation of necessity
and compulsion may undoubtedly be signified. Thus God
has reinoved the burden of sin and criminal liability in such
a state of undesirable compulsion, where man cannot act on
the basis of his free will and choice, and he is deprived of
free discretion while performing a particular act or carning
a specific deed..

This is the well-kknown and profound principle of
Sharia’at. which applies to the hundreds of the instances of
this nature in human life, that under the state of extreme
compulsion, a criminal Ininal act, committed by a man,
docs not create any legal liability and that committing such
an act is immune from all kinds of punishments, In the
terms of Islamic Penal Law, this cxemption is known as
Irtifa-ul-Masuliyyat ( Caed prand | &Li.'a;;i ). After having
belief in this principle, how is it possible to accept that
God has predestined all human actions and made mankind
absolutely bound to his predetermined, arbitrary decision?
In this condition neither any wilful choice has been left for
man, nor is he freely authorised to perform the acts, whether
good or bad. This certainly is a more grevious state of com-
pulsion and necessity, in which a man has been placed by his
Lord. Therefore, if this hypothesis is accepted as such, it
will amount to a big conflict and inconsistency between the
tenets of [slam. '

Surely, Allah, who is never unjust and unfair in His be-
haviour, as already stated, cannot punish His creatures for the
acts committed by them unwillingly under external com-
pulsion of Divine Decision, against which one can not behave.,

CONCEPT OF ‘ITMAM-I-HUJJAT’ AND DIVINE
JUSTICE

The concept of God’s justice regarding human respon-
sibility and divine reward has been expressed under another
Qur’anic principle. It is stated :
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“Who ever goes aright for his own smul does he go aright, and
who ever goes astray, to its detriment only does he go astray,
nor can be bearer of a burden bear the burden of another,
nor do we chastise until we raise an apostle.”**

Three Basic Postulates :

Three basic facts have been narrated in this verse :

i)  The advantage of adopting right path as well as
dis-advantage of wrong path is one’s own responsi-
bility.

i)  There-is no concept of vicarious liability in divine
reckoning, thus no one will share the burden of
the wrong ful acts performed by others.

iii)  No one will be punished unless the truth has
first been revealed to him through the Prophets.
This is, what we say, /tmam-i- Hujjat ( Coms- I-1,:I ).
The prerequisite for the imposition of legal liability
upon mankind as first fulfilled by God, only then
it is held accountable for its conduct.

If God had to reward humanity arbitrarily under a pre-
designed scheme leaving the pcople helpless, then no need
would have arisen of raising the Holy Prophets and of divine
revelation.

The vr.:ry idea has been emphasised in another verse
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“And no soul earns (evil) but against 1tsalf, and no bearer of
burden shall bear the burden of another,” %
This statement again denotes divine justice to be made
while dealing with the men, who had performed various acts
bearing legal consequences, These unambiguous declarations
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of Qur'an make the ideca of Determinism unacceptable to
the Muslims,

The principle of e rL.;l can be better understood
through another verse : ’
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“And when we wish to destroy a town, we send our com-
mandment to the people of it who lead lives, but they trans-
gress therein, thus the word proves true against it, so we

destroy it with utter destruction.,”?®

The fact being narrated is that the destruction of various
communities and localities also takes place under a certain
consequential process. Allah does not wish people to trans-
gress, for it is plainly stated in 7 : 28, “Allah does not enjoin
indecency.” and again in 16 : 90, “He forbids indecency and
evil and rebellion.”

It is not understanable, that on the one hand Allah for-
bids the people through His Prophets, from committing
indecent acts, sins and crimes, and on the other, He, Him-
self has bound them, through 1lis predestined decision, to
carn the evil, and morecover, He also wants t¢ punish them for
the acts, in which they were not left with any freedom and
authority of commission or omission. This concept is de-
finitely not harmonious with the principle of divine justice,
The simple procedurc of the destruction of the nations as
stated in the verse, is that Allah sends them His command-
ments to do good, pointing out the right way and discrim-
inating it from the wrong, but as the people are accustomed
to lead ecasy lives, they transgress those commands, and
are, thercfore, punished.

If all these Qur’anic declarations are based upon truth
and reality, then one is bound to believe that man has been
granted the capability and authority to perform any act,
good or bad, and that the same is an essential condition of
being adequately rewarded or punished by God Almighty.
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This, we have stated before as the first basic postulate.
This is the only mecaning of the words :

S5 & e 6725 0 LAl
“That the power and authority of carning of good and evil
has been conferred upon man by his Lord.”?

The third postulate, that man has been held liable for
his acts and deeds on the basis of Freedom of will and choice,
without which the moral struggle would be absolutely in-
conceivable, is strictly co-related with the first postulate,
discussed above.

SENSE OF DISCRIMINATION BETWEEN VICE
AND VIRTUE

In order to have the full glimpse of the subject, the
second postulate, that man has been bestowed with the
sense of discrimination between vice and virtue, which is the
foremost pre-requisite of his accountability in the life here-
after, should be clear in one’s mind.

It 15 an obvious fact that unless a person possesses
clear sense of right and wrong, and could differentiate bet-
ween good and evil, he cannot be held liable for his acts,
That’s why insanity, lunacy, intoxication, coercion and
minority are accepted lawful excuses in case of legal res-
ponsibility, because insanc, "minor, lunatic and intoxicated
persons cannot  fully apprehend the bencfits of the good
and dangers of the evil whereas a person under coercion
cannot fully excercise his free will. Therefore, owing to the
insensibility, incompetency and the defective capacities in
which the people are unable to distinguish between do’s or
don’ts, they are exempted from legal punishments,

Therefore, this pre-requisite of human accountability
has been already fulfilled, as Qur’an states :
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“And the (iiumun) mind and its perfection, So He intimated
to it by inspiration its deviating from good and its guarding
(against) evil, 28

It is through this inspiration that human mind (soul)
has become perfect, because the inspiration has made the
two ways clear, ‘fujur’, (the way of deviation from good)
i.e. the way of evil, and ‘tagwa’ (the way of guarding against
evi/) i.e. the way of good.

It is by avoiding the former and adopting the latter
that moral perfection can be attained. This verse has em-
phatically expressed the fact that man has completely been
madc capable to understand and know the good and the evil
and to choosc cither of them on the basis of freedom of his
will. The next two verses advance the discussion further by

1
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“He will indeed the successful who purifies it. And he
will indeed fail who corrupts it.”?°

These verses clearly indicate that the facultics necessary
for human perfection, the sense of discrimination between
good and evil, and the authority and capability of choosing
cither of them, have been provided and that man has been
left to strive and struggle freely without any internal restraint
or external constraint, so that his personality may be re-
warded accordingly in the life hereafter. This sense of the
discrimination and faculties of perfection are ingrained in the
nature of every man equally, but there are some who make
them thrive by their development and other who corrupt
them by allowing them to remain concealed, not displaying
them to their advantage.

Qur’an has made another declaration to the same
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effect :
“Have we not given him two eyes, and a tongue and two lips,
and pointed out to him the two conspicuous ways."m

The two conspicuous ways (- cpa=dl ) are, by general
consent of the commentators and according to a saying of
the Holy Prophet, *,zl ass’ and Cdllass’ i.e. the
the way of good and the way of evil.

Holy Prophet (peace be upon him) said.
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“O’people: These are the two conspicuous ways, the way of
good and the way of evil. The way of evil has certainly not
been made more attractive to you than that of the good.” 3!

IHere, the concept of inherited evil or ingrained evil in
human nature has also been clearly negated. Moreover, it
is expressly declared that there is no such divine decision and
predetermined conclusion that any one should be bound to
earn the evil and discard the good. The choice is free and
equal. Right and wrong have been unam. ‘guously distin-
guished from cach other and man, possessing ill the necessary
facultics and capacities has been set at liber y to adopt either
of the two. Both ways are pointed out t= man and he is at
liberty to choose either. The two eyes (*'. 8) will enable him
to distinguish good from evil, which wi:t the tongue and the
lips (V. 9) he can ask, if he cannot differentiate, for himself.

This concept is further supported by another divine
commandment :
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“Surely we have created man from a small life éerm uniting
(itself). We mean to try him, so we have made him hearing,
seeing., Surely we have shown him the way he may be thank-
ful or unthankful,”??
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Holy Quran, again asserts the fact, stating :
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“There is no compulsion in religion, truiy the right way has
become clearly distinct from error,” 3
This has become very well established that man has been
bestowed with a sense of clear discrimination between good
and evil and is free to adopt what he wills. No compulsion,
whatsoever, is placed upon him, in order to behave in a
criminal manner.

FREEDOM OF WILL AND CHOICE

Now we can casily. step towards the third postulate
directly connected with the first onc. The net result, con-
cluded from the whole discussion, regarding the first and
sccond postulate is that man is granted Freedom of Will
and choice in order to perform his acts and deeds and this is
the only principle upon which the validity of the entire
moral struggle and its reward is based. Otherwise, it would
become absolutely inconceivable.

In connection of the third postulate, we are confronted
with three questions :

1)  What is Freedom of Will?

ii)  How can it be determined, viewing the concept of

Qaza’-c¢-Qadr ( s glias )?

iii)  Does the Holy Qur’an affirm it?

The issue has remained in dispute for a long time bet-
ween Motazilah and Asha’irkh, The former school was of
the view that the man himself was the creator of his acts
and God’s will had nothing to do with it, They pleaded the
Theory of Absolute Freedom, whereas the latter viewed that
God was the creator of human actions and that man was
completely bound to His Divine will and intention. There-
fore, they supported the ideca of Absolute Determinism,
This dispute was pacified and reconciled by Morureedi
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School of Thought, the view of which was ultimately adopted
by most of the Muslim scholars and it became the popular
and generally accepted view of the Mulsims.  This significs
that Man is neither the creator of his acts, nor is he bound by
the predestined divine fact, regarding the performance of his
acts, good or bad. Man, being Kasib (The carner and actor)
of his deeds, is absolutely  free in his will, choice and inten-
tion. He is not bound by any ¢xternal or internal restraint
to adopt a particular conduct of behaviour because this
would lead to immunity from cvery kind of responsibility,
resulting in the extinction of the difference between morality
and  immorality, perfection and imperfection, right and
wrong and good and cvil.

This is the balanced view, as appreciated also by /mam
Jafor-as- §adfq stating :
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There is neither determinism nor absolutism, the fact is in
between the two.  Allah has created the causes and cffects
and has composed the effects on the basis of certain causes,
which have been made cffective. Then, He has created the
conditions for the functioning of the causes, which have
been made dependent in such a manner, that, if conditions
are not fulfilled, the conditioned causes cannot come into
existence. (And, thercfore, they cannot result into the effect,
without undergoing this principled process).”3*

The whole phenomena of the universe and human be-
haviour has been based upon the system of cause and effect
which arc mutually co-related, but are free and independent
of any external predestination,
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WHAT IS QAZA-O0-QADR?

Concerning the first question, it is to be comprehended
that “‘the Frecdom of Will” means independence of a man in
the choice of motive, will and intention while acting and
behaving in various situations of moral conflict, from all
kinds of compulsions and restraints externally imposed.

In the light of this explanation, we have to determine
the status of Freedom of hwwan will, viewing the concept of
Qaza-o-Dadr. As it has already been stated. the exact
status of human action is ncither creation or absolutism,
nor predeterminism, but it is free carning and independent
performance, that is known as Kasab (S ). Before
determining it, the concepts of Qaza and Qadr should be un-
derstood, because of which a lot of contusion has often
arisen in human mind.

Qaza ( cL.as ) means creation whercas Qadr
(s ) signifies measure, assessment and estimation.”>

In Quran, the word Qazé has becn used in the seuse of
creation.
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“So He created then seven heavens m two |‘+erimls."36

The word Qadr has been used 1n t]n, sense of I]lL;lSl.ll'L
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“Surcly we have created evervthing cu.mrdmg lrJ a measure
(estimation).”?’

Although the term Qaza is mostly used in the meanings
of Command and Decision, yct by getting related to the term
‘Qadr’ it possesses a specific significance, as stated before.

Allama Ferozabadi states in Al-Qamus
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“Qadr is the incentive of Divine creation and decision™.

The same idea has been appreciated in An-Nihayah:
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“That the Qadr is the main incentive of what is created and
ordained by God Almighty in respect of various issucs.” >
Qadr, as appreciated in As Sirah is ;-
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Qadr is the estimation and assessment of man, con-
ducted by Allah through ilis declaration.” 40

On the one hand, Qaza and Qadr both possess the same
and identical expositions, but they are quite distinet from
cach other in their meanings, scopes and implications,

Qaza signifies the principles of divine creation and will,
whercas Qadr indicates iHuman Freedom and Authority,
Allah being the creator of every thing and possessor of the
keys of ‘llm-ul-ghayb’ { il r.h'- ) knows about cach
and every creature and its conduct, before its coming into
existence. This divine knowldege is in the form of Allah’s
assessment and estimation regarding the conduct and be-
haviour of human beings, before they get physical existence
and externality in the universe. Thus, on the basis of this
premeditation, that is Qadr ( s ) which does not
bind man to perform any particular act, God gives his declara-
tion in the form of Qaza,

Man has been granted with complete freedom of motive,
will and intention, and alongwith this full competency and
authority he has been sent in the world to carn what he wills,
without any external force, coercing him in a certain direc-
tion. Since every act and its conscquence has to follow a
particular process of cause and effect, because this universe
has been systematised upon the same principle, thus, even if
man is acting freely, his whole conduct can be easily pre-
estimated by Allah, through His divine meditations, known as
Qadr (Taqdeer). This does not place any binding upon hu-
man behaviour, and was not meditated for thi, purpose. Itis
only a pre-valuation and pre-assessment of human conduct,
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which was going to be exposed in the future, on the basis of
the perfection and excellence of all embracing and compre-
hensive divine knowledge of the Creator. We, in our normal
behaviour, having the erroncous and dependent sources
of knowledge, can perceive any fact, only after it gets ex-
ternal existence and not before if, but if anybody becomes
aware of what is going to happen, before the occasion, due to
any ecxtra-ordinary and un-usual source of perueptidn, then
how can this meditation be regarded as determinant and
binding in case of that event. In these days of scientific and
technological advancement, hundreds of astronomical, en-
vironmental and seasonal events are being predicted, some-
times, decades before, ‘but this pre-estimation and pre-
declaration by the concerning agencies is never considered to
be effective in the normal conduct of the events. If the
events happen positively in accordance with the premeditated
knowledge then it does not mean that the prior declaration
had any binding effect upon their usual course, but only the
correctness of the knowledge is verified as cstablished
through such manifestations. This can further be understood
through a simple example of a teacher, who, through his
long and jurified experience, says to a student that he will fail
and not be able to qualify the examination, and at the end of
the year it does happen. What would be the status of
teacher’s declaration? Would it be regarded as a determinant
factor in the student’s failure? No. It only signifies the per-
fection and unerroneousness of the teacher’s estimation.
The student failed due to the causes and reasons of his own
and nothing of the pre-meditation by the teacher had affected
him in his course of educational conduct.

The same is the case of Qaza-o-Oadr. Allah, on the
basis of His irrefutable divine knowledge, knows what else is
going to happen till the day of Judgement and even after it,
This divine knowledge existed in the form of Cadr and it
became the incentive of every divine command and declara-
tion as stated before,
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MEANINGS OF GOI>’S COMMAND AND HIS
WRITING DOWN IN LOH-I-MAHFOOZ

All the human actions going to be performed by them
in future with complete free motive, will and intention, in
their independent courses, were pre-estimated by the Lord of
the universe, and this act of premeditation was altogether in-
dependent of any compulsion over man kind. This was the

Qadr ( s ) in the light of which God Almighty
made various decisions and declarations, known as Qaza
( L ). It was never an irrational, unjust, arbitrary

and capricious decision. When it is said that every thing
happening in the world is according to Qaza-i-llahi or is
already in the knowledge of the Lord and lle has written it

down on Louh-i-Mahfooz ( byas C_,.\ ) known as
Imam-i-Mubeen ( aa Lo ) or Kitab-i-Mubeen
( Ome LT ) as stated in numerous verses of the Holy

Quran, it should never be thought that God has bound man-
kind, and compelled it to adopt the predestined conducts,
through His knowledge or declaration. Thus the faith, that
nothing can move without Ilis command, also does not
mecan such determinism,

The fact being narrated through all of these Qur’anic
verses and prophetic sayings is that Allah’s knowledge is so
perfect, unerring, and comprehensive that even the motion of
the most minor article of the universe is already very well
known to Him, and whatever act is performed by man is also
within the knowing of God before its performance. The
words izn (030 )Yand command (  «lad ) denote only
the declaration and exposition of the fact meditated and

estimated in the form of Qadr ()M ) and nothing c¢lsc.
That is why, a man possessing free will and complete
authority ( JL;.-J-'-T ), can change his desire and intention

and can adopt any other conduct by discarding the former at
any stage of his course of bebaviour, and no divine authority
compels him to undo it. This proves the freedom of human
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will. Such change and alteration, if it takes place, is also pre-
meditated by God Almighty. Quran makes a very clear
declaration to this effect.
RN L ooy, e ’ e,
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*“Allah abolishes and establishes what He pleases, and with
Him is the basis of the Book.” !

If every thing is predestined and predetermined, and
man does not possess any freedom and authority in his con-
duct, then no question of abolition and subsequent establish-
ment does arise, because this would amount to unprofound-
ness of God’s intention. Since every declaration by Allah is
made on the basis of Qadr (estimation of human conduct),
if @ man according to ilis knowledge has to adopt a specific
behaviour, and subsequently, excrcising his free will and
authority divorces himself from the former conduct and
follows the second, the first is known to be abolished and the
sccond established, through his declaration,

Sheikh Abul Haque Dehlvi, says in this context :
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“That the abolition and establishment indicate the Qadr
whercas the basis of the Book ( ;_..:Sj'irl ) significs the
Qaza.”*?

So Daza is mainly related to Allah, and Qadr, to human
beings, and as it is mentioned above, Qadr is the basis and in-
centive of Qaza; therefore, the principle of Qaza and Qadr
itself recognises the idea of human freedom,

Imam Raghib Asfahani has narrated an incident in this
connection. He states :
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“Abu Ubaidah asked Umar, when he intended to lcave
Syria due to plaque, “Are you running away from Qaza™’
[Tazrat Umar replicd, “I am moving from Allah’s Qaza to-
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wards His Qadr,”*?

Hazrat Umar’s statement clearly indicates the freedom
of will and authority to escape from any curse inflicted
upon man by God Almighty.

Moreover, it can obviously be inferred that the free
course of human action, completed in all respects is pre-
meditated, from its beginning to its end, by the knowledge
of Allah which constitutes the Qadr. Therefore, the Qadr
can absolutely be regarded as the outcome of human free-
dom and Qaza (The divine declaration) is always based upon
it. It is quite clear that unless Qadr is constituted com-
pletely, Qaza never comes into existence.

Any change and alteration can be entertained by Qadr,
due to variances occurring in human conduct at different
times.

Some of the Muslim scholars have appreciated that
Qadr is the foundation and Qaza is the construction based
uponit. Thisstatement is also supported by Allamah Kirmani
as quoted in Nihayah ( LI ) and Majma‘-ul-
Bihar ( ol pag ). Shaykh*! in the chapter (4L Ol YD
states, that it is an established apd certified fact, that in
cvery person there is a quality which inclines him towards
committing or omitting any act or to detract from an act
after having intended and desired to perform it. The ex-
istence of this characteristic in man is as certain and definite
as the existence of other physical qualities, 1.e. hearing and
sceing etc.  This human quality is known as Freedom and
Authority. Thus, the acts, originally created by Allah, come
into actual existence only due to the performance ( «—wS )
of a man, which is exclusively motivated by his free will
and choice, an not by any other arbitrarily predestined
decision.

An eminent Muslim Jurist, Mullah AliAl-Qari states
that the Qadr (Divine Estimation) is the real base of divine
declaration ( Las ), whereas the Kasab ( Y )
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or man’s performance with his frec discretion, is the actual
cause, with reference to which every thing is to be deter-
mined.

He further appreciates :

iedSS oy ¥ 23y Dy gy I s Jo @l sLall G 3 a3l O
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“The Qadr in connection with people has taken place simply
on the basis of Divine Estimation, and therefore, it does
not remove the liability of the commission of acts from
human beings,” 4

In case of human actions, both creation ( Jb- ) and
preformance ( g........S' ) are combiend in such a manner
that the creation has become the Real Cause of an act, where-
as the performance, its actual cause. Real cause( &8> s )
means the basic reason of coming into existence of an act,
not with any particular reference to a person, and actual
cause ( u.-.il_, - ) means the decisive reason of giving effect
to an act. Thus creation is an act of God, and performance
the act of man. Therefore, human performance, originated
from frece will and intention is the only means to actualize
and externalize the divinely created acts. The relation bet-
ween these facts, is, that Divine Creation is known as Qaza,
which is exclusively based upon Divine Estimation termed as
Qadr, and it is only to meditate and know the free perfor-
mance of human acts with reference to their own causes
and cffects, before the time of their actual existence. Noth-
ing in this process binds anybody to earn criminal or non-
criminal behaviour,

The concept of combination of two capacitics of pre-
ferences in an act i.e. the creation by God and performance
by man, does not make it complicated. It is very well under-
standable that in many cases the same fact is referred to
various directions due to the variance of its aspects, as in the
case of land. According to Muslim faith, it is owned by
Allah in respect of its creation, whereas it is owned by man
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in respect of its use and possession. Similarly the two capaci-
ties of human act are combined in such a way that no con-
frontation docs arise between them. Therefore, 1t s clearly
stated in a very reliable and authentic book on the subject of
Islamic Theology, Sharh Agaid Nasfi, written by Allamah
Sa‘d-ud-Din Taftazani :

l.:.“..ﬁi TPE -.L_\A.H J9hiey sl ‘g JL-.? Al gdde J.n.‘.“.i

*“The human act is within the jurisdiction of Allah, as regards
its crcation, and within the jurisdiction of man, as regards its
performance.”®

Thus the unification of creation ( i B ) and per-
formance ( S ) does not create any confusion or
misunderstanding, if they are visualized in their independent
perspectives.

INTERPRETATION OF HOLY PROPHET

The same question arose in the minds of the companions
of lloly Prophet (peace be upon him), when He said that the
dwelling of e¢very person, cither in hell or heaven, had been
alrcady written. It is reported by Hazrat “Al/ that the com-
panions asked spontaneousty :

Jondl iy LS e IS4 D1 &l J gy

“O Holy Prophet (peace be upon him) should not we trust
on whatelse has been written and leave the efforts”, 4
At another occasion they asked, as narrated by Abd-

ullahbin-Amr :
e T .
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“What is the status and necessity of legal act, if every thing
has alrcady been decided?”
The object of the question was to understand the real
philosphy embodied in the ideaof  Qaza’-o-Qadr, because it
was very obvious that if every decision had already Beon
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made arbitrarily, then what would be the use of performing
legal dutics. Holy Prophet (peace be upon him) explained
the idca at various occasions in a very express and unambi-
guous manner,

He said, according to Abu Hurayrah :

AY st r_LEJL rre

“O Abu Hurayrah. 'i"lu: pen (Al-Qalam) noted down (on the
Louh-i-Mahfuz) only what you were going to carn (in your
own free capacity),*®

It means that what else was going to be performed by
the people, with their free will and choice, that was forescen
by Allah and He declared only those acts and their conse-
quences, whether earthly or etherial, without affecting the
freedom of human behaviour. Qur view point is further
supported very strongly by another prophctic saying, that
the writing of Qalam or Qadr is nothing but a simple narra-
tion and description of the facts and events, which had al-
ready happened and which had to take place in the future,
therefore, the declaration simply to this effect is called
Qaza-i- llahi.

QAZA’-O-QADIR — A DESCRIPTION OF THE
EVENTS OF PAST AND FUTURE.

It is reported by ‘Ubaadah- bin-Samit, that Holy Prophet
(peace be upon him) said :

A ST JB st L JB st 3 JUas il B Gl e gt o
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“Surely, first of all Allah created the Qalam and asked it ot
write. It said, “what should I write™, Allah said, “write down
the Qadr”, Then the Qalam noted down what had happencd
before and what was to happen in future till the end of the
world. "%
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The hadith clearly shows that nothing was predetermi-
nated and arbitrarily decided. All that came down through
the writing of Qadr, was only a pre-meditation and pre-
valuation of the universal events and human behaviour,
which had to take place independently in their normal
courses of action. God had, in fact, created the capability
of foreseeing the events of the past and the future, in the
Qalam, and therefore, it noted each and every thing down
on the basis of premeditation.

It can also be a figurative illustration of Divine KHGW+
ledge, but we are not supposed to discuss this issue at this
place.

The same comprehensive description of the events of
past and future has also taken place in the life time of Holy
Prophet peace be upon him) during his addresses at various
times :

Hazrat ‘Umar reports :

G Jal Joo = Gl o insl Glie &1 J g L rb
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“Holy Prophet (peace be upon him) once narrated to us,
standing at a place, the facts, events and happenings from
the beginning of the universe till the nioment of entering of
the people to the heaven and the hell (after the day of judge-
ment.).%°

‘Amr bin Akhtab Ansari narrates :

wlall £ JI P e o Ll
“Holy Prophet (peace be upon him) stated each and every-
thing, which was going to happen till the Day of judge-
ment,>!
Huzay fah says :

Leldl o3 1 5 aelie 30, 5 95 L Llae gy Lid o3

o S Y



87

“Holy Prophet (peace be upon him) once stood between us,
and (informed about each and everything). There was no
single event, which was to take place till the happening of
Qiyamah. which e did not narrate” .32

Imam Ibn-i-Hajar ‘Asqalani says in its explanation :
o SR Jlyol sy Sl okl ol &1 e 23 Js
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“It implies that He (peace be upon hun) repnrtcd all the
events, happenings and conditions of all the creatures from
their origin to their end, including the wordly life” 33

This was only because Allah had conferred the know-
ledge of past and future upon His Holy Prophet (peace be
upon him), and, thus, he was able to declare the details of
what had to happen in the future in the form of events as
well as the human behaviour.

The same knowledge was. bestowed upon the Qalam
which wrote down the Qadr, that is the detailed pre-esti-
mated description of worldly affairs, It was merely a specific
demonstration of Allah’s knowledge which stood in the name
of Qaza, and it was never meant to pre-determine the crimi-
nal or non-criminal conduct of human beings. This has been
appreciated by Hadis-i- Rasool, narrated by Abdullah bin
‘Amr, whereby Holy Prophet (peace be upon him) declared :

il ole Jo ol Cix J gl elils
“That’s why I say that the Qalam wrote down in accordance
with the knowledge of Allah™ %
This kind of priority of Divine knowledge or Qaza
over human conduct does not affect it in any way, as stated
by the Shaykh also :

“The same point of view has been adopted by the orthodox
Muslim scholars in their “Agaid. >

Allama Taftazani, an authentic theologian, says, dis-
cussing the concept of creation of human acts :
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“If it is said that the disbeliever is bound to disbelieve, and
other wrongdoers to commit wrong, then how can they be
legally supposed to adopt faith and submission (to Allah).
We will reply that Allah has perceived Kufr and Fisq from
them, only on the basis of their own free choice, There is no
determinism, because God simply knew that who would
adopt the wrong path ( Gwdlly a8l ) with his own fice
will, without being compelled or motivated by any prior
decision™. ¢

It is further stated : ,

i Yy iS5 o U ol Jond dall 0 1 ) Y
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“If man had not to perform his act with free choice and

authority, he would ncither have been held responsible, nor
entitled to any reward and punishment,”3?

Qaza is not, in fact, an interference with the freedom
of mankind in its course of action, but it is simply the
Divine meditation of things and affairs, as they had to be in
their own routine,

In Sharh-u-Mawaqif ( aslyll G’j ) it is stated with
reference to Ashairah : )
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e
“Surely the Qaza, according to Asha‘irah, is the divine in-
tention (knowledge), related to things and affairs, as they
(had to) exist in their own Ct’.‘l'l.ll“ﬁ(‘".ss

In the light of above given explanation of the concepts
of Qaza and Qadr, onc can easily determine the nature,
scope and capacity of human of freedom.

The idea of absolute necessity, that negates the faith
in human liberty is also not recognised by Qur’an, as it has
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already Dbeen substantiated by a large number of Qur‘anic
verses,

QUR’ANIC AFFIRMATION

Anwering the third question, as to whether Qur’an posi-
tively affirms the idea of human freedom or not, I would like
to provide further evidence from Qur’an. The Holy Qur’an
has affirmed the idea in clear terms through its statement :
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“Surely we offered the trust (responsibility) to the heavens
and the earth and the mountains, but they refused to under-
take it, being afraid thereof, but Man undertook it, he is
certainly unjust (to himself, if he does not fulfil his responsi-
bility in respect thereof) and ignorant (in respect of the evil
consequences of not fulfilling it).sg

It has been unanimously agreed upon by the commen-
tators that ‘Trust’ ( LYl )stands here for moral responsi- -
bility, which is human sense of accountability for all acts of
thought and conduct. The acceptance and undertaking of
this liability by man, as it is clearly evident from the verse,
was absolutely a free action, signifying his unpredetermined
capacity. For accepting this offer, the first and foremost
pre-requisite is freedom of choice, which is the real base of
action of a human being, functioning as a moral agent, be-
cause without it the purpose and motive behind the offer
made by Allah to man is completely nullified and the whole
process cf offerand acceptance, mentioned in the verse,
becomes a fiction. There are some other verses which

directly affirm and proclaim the possession of freedom of

e e P2z o
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wil/l by Man : 'g-l“L‘CT‘JQfJfL“L‘CJ"'rS'!JQfUJ‘I 5
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“And say: the truth is from your Lord, so let him who please
believe and let him who pleasc dlsbehevﬂ" 60
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*And that man shall have nothing but what he strives for,
and his striving shall soon be seen, then shall be he rewarded
for it with the fullest reward.”®!

The same idea has been emphatically stressed in Surah-i-

Hamim : 4% and Surah Ad-Dahr : 3+ saying :
‘Do what you will. Verily He (God) sees all that you do”
“Surely we have shown him (man) the way (of right and
wrong), (now it rests on his will) whether to be grateful or
ungrateful.”

IHere another verse is to be noticed wherein Divine will
has been mentioned with reference to the existence of evil.
One can say that the existence of pre-destined divine plan
about man regarding his earning of criminal behaviour is the
determinant factor in human conduct and therefore, man has
no choice to act in another manner. This is a misunder-
standing that occurred due to not comprehending thL com-
plete essence of the verse. The verse is :

I)S:,.:.I AP ".IJ

“And if Allah had willed (i.e. if it had been C.od’s plan) they
would not have taken the false gods™$2

If one studies the verse deeply, i will become very
clear that it has, in fact, negated the philosophy of necessity
and determinism, in a rational and critical manner. The verse
appreciates that Allah has the power to eliminate evil and to
make its earning absolutely impossible for human beings,
but He does not interfere when the wrongdoers adopt evil
through their free will. This verse does not say that God has
assisted the evil. The only thing expressed in it is, that in
spite of the fact that Allah dislikes man to adopt evil, He
does not impose His will upon him by restraining him actually
from the wrong way through the enforcement of the divine
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plan, deciding the fate of mankind. If Allah had so com-
pelled human beings according to ilis will and intention,
nobody would ever have been able to commit crime and
follow the wrong path. It is the divine decision to leave
people to their own choice, without being interfered by
predetermined plans and compulsion, so that they may be
capable of adopting what they will. This is the only basis
of moral and legal responsibility of man as discussed above.

This point has been further clarified in anoter verse
which reads : :

I et el . o8 Te.. . oa'fg =~ o7 of .
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“And they say if it had been the will of (God) the most
Gracious, we would not have worshipped these (idols).
They have no knowledge thereof, they are only gllL‘:SSiI‘Ig."ﬁ3

This has been established beyond doubt that Islam docs
not recognize the concept of determined criminality, whether
it is inborn and inherent due to some biological factors, or
necessarily present in a man due to some psychiatric or
psychological factors, as appreciated by Western crimino-
logists. :

All theories of criminality, propounded by various
Western Schools, can find no place in Islamic Theory, be-
cause Islam neither believes in the concept of atavistic
reversion of human beings, nor in inherited criminality,

If it is accepted that the sin or crime originates from
some Dbiological causes due to which the criminal is com-
pulsorily supposed to posscss some furious and brutal charac-
teristics, then no question of free will in adopting a parti-
cular conduct does arise. Man can not be considered a moral
agent, because he is a born criminal and no choice has been
left for him to earn either of the behaviours, on the basis of
which the moral struggle and its perfection or imperfection
is to be evaluated.

Therefore, any cause of criminality, that makes it deter-
mined in any form, is alien to the teachings of Islam. Accord-
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ing to Islamic Theory, human conduct is not predetermined
in any sense: it is exclusively self earned during his moral
struggle since he is free in his acts of commission and omi-
ssion, _

This is the only factor that makes man morally and lega-
lly responsible for his acts and deeds.

hence Islamic concept of human freedom completely
nullifies the philosophy of pre-determined criminality.
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CHAPTER 1V -

ISLAMIC INJUNCTIONS AND WESTERN
CRIMINOLOGY

PSYCHIATRIC THEORY AND ISLAMIC INJUNCTIONS

I'his discussion pertains to whether according to Islamic
injunctions, a criminal act performed by a person, suffering
from mental abnormality or psychiatric disorder, creates
any criminal liability?

According to Psychiatric/Pathological Theory, the
cause of every criminal act and delinquency is traced in the
form of mental disorder, because it supposes that all crimes
originate from various kinds of psychiatric disecases. This
theory leads us to the inanc an contemptuous concept of
“determined criminality”, which is absolutely unacceptable
to Islam. [t is to be appreciated that the system of Islamic
legislation is Dbased wupon following three fundamental
principles :

i) avoidance of hardship  ( Zo~ e )

ii) lessening of difficulty  ( adss ols

iii)  exceptional permissibility ( s )

Aviodence of Hardship :
The first principfe has been laid down by Qur’an in the

@ - a ﬂ_."'-gj

words : T o gj,; " :} kY -:L:_,;L;

“Allah does not desire to put on you any hardhip”.!
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The same principle has been further explained in the
words :

@*ww-"j"drﬂ-‘ }v-’w;r&;-”

“He has chosen you and has not aid upon you any hard-
v 2
ship”.

Lessening of difficulty :
The second principle is enunciated in the Holy Qur’an,

as : Lo s 91 LG LK

“We do not impose on any soul a duty except to the extent
of its ability,”?
The same concept has been given in Surah Al-Baqgarah:

233 and 286, saying : e ":, *5“, d":"' ‘:,JS: N

“No soul shall have imposed upon it a liability but to the
extent of its capacity.” 4

’E.r‘.-
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“Allah does not impose upon any soul a responsibility but
to the cxtent of its capability; for it is (the bencfit of)
what it has earned, and upon it (the evil of) what it has
wrought,”?
This principle of liability has been appreciated again
in these words :

ﬂg a £ - 8.
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“Allah does not lay on any soul a burden except to the
extent to which e has granted it (the capacity); Allah brings
about casc after difficulty.”®

Exceptional permissibility :
The third principle is stated in the words :
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“Ie has only forbidden you what dies of itself, and blood,
and flesh of swine, and that animal over which anyother
(mame) than that of Allah has been invoked at the time of
its staughter, but who-over is driven to necessity, not desir-
ing, nor ¢xceeding the limit, no sin shall be upon him; surely
Allah is forgiving, merciful.””

That's why, if man consumes a prohibited thing in an
extreme  state of necessity, no sin lies upon him, and even
sometimes it becomes legally incumbent upon him to do it
for safety of life.

The only philosophy, explained through the above-
mentioned three principles is, that Shariah does not want
any person to be placed in a state of nccessity, and if it
happens, then no such legal liability is imposcd upon him as
it is under ordinary circumstances. The spirit of Islamic
law is, that whenever a man is involved in an exceptional
discomforting situation, most of the usual liabilitics are
suspended, because the Shari‘ah is determined to provide
case to mankind, not difficulty.

The Holy Qur’an states the objective of the raising of
the latest Prophet Mnhummml (puauu hc upcn }lim) in the

-.- l"'.-.-'

“And He removes from them their burdens and shackles
which were upon them™. 8

All the commentators of Qur’an are unanimous that
mankind individually and collectively was suffering from
many impetuous hardships, violent burdens and unavoidable
privations in its religious, legal, social, cconomic and political
spheres, when the Holy Prophet (peace be upon him) was
raised to its rescue, He declared : | dacdly Cia
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: . . 9
“I have been raised with an casy and right path.”

Another declaration was made to the same ceffect by
fao #
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“Allah desires ease for you, and He does not desire for you
difficulty”.'°

It was stated again :
s_,,p,.n_,:_,ﬁnﬁis.-a, ke A
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“Allah desires that He should make light ymu"burdcns,
and man is created weak,”!!

Holy Prophet, through these declarations, gave to man-
kind an ecasily practicable, reasonable, and extremely pragma-
ticreligion. He liberated humanity from all kinds of violence,
tyranny, injusticc and oppression. All cruel and arbitrary
burdens and shackles, which were inculcated on the people,
‘due to the monopolistic dominion of man over man, were
absolutely eliminated.

He provided the mankind with such an easy system of
life as every body could frequently adopt it in all gcographi-
cal and social environments. He captioned it with the name
of Din-i-Fitrat ( u.".:ﬁ o2 ), which meant, that nothing in
this system was inconsistent with the demands and require-
ments of human nature,

In the light of these principles, it becomes very clear
that to impose liabilities upon a person, in an unusual state of
discomfort, is neither required nor permitted by Islam. The
spirit of Islam is {0 remove all sorts of unbearable burdens
from human beings, to enable them to practise Islam casily
in their ordinary course of life. That’s why, whenever a
man is incapacitated, mentally or physically, to act upon
his own free will and choice, or is deprived of acting in
accordance with his free desire and intention, he remains no
more answerable for his deeds. This principle is known as
“Lxceptional Permissibility.” The principle of Reduction in
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prayer (Qasr FFis-Salat) during the journey denotes the same
spirit of Islam. Qur‘an states :

Mut_,ﬂmm CL_.:-ril;u...h LoV dﬁftaij
“And when you journcy in the earth, there is no blame on
you if you shorten the prayer.” 12

Morover, the duty of offering the prayer is even suspen-
ded during the condition of insensibility.

The fasts are postponed for a man on the journcy or
suffering from any discase. Qur’an declares

A &
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“But whoever among you is sick or on a journcey, then (he
shall fast) a like number of other days™.!3

As regards those who arce suffering from any perpetual
incapacity, due to some constant illness, or who are too old
or too weak, the order is not to fast. In its place, if possible,
the measure of onc man’s food is to be given away to a poor
man every day, at both times, during the whole month.

It is known as Fidyah ( ). Our’an Says :
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“And those who are able to do it (in place of fasting) may
effect a redemption by feeding a poor man”, 14

The same was practiced in the time of Holy Prophet
and his companions,

This kind of exemption ( Cwax) ) under specific
circumstances, is also granted to a person under an obligation

to imrfoml bath or ablution. That is replaced by Tayammum
( \asd ) as ordained by Qur’an :
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(Do not go near prayer or mosque)
“When you are under an obligation to perform a total

ablution but (when you are) passing by it until you have
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washed yourselves; and if you are sick, or on a journcy, or
one of you came from the privy, or you have touched the
women, and you cannot find water, betake yourselves o
pure earth, and then wipe your faces and your hands; surely
Allah is pardoning, forgiving.” 15

In this verse a number of instances have been mentioned
that throw light on the same principle.

In a state of impurity one is prohibited to enter the
mosque, but if there is no way to pass by, except through
it, then the order is suspended provisionally. In some specific
situations it s incumbent upon the man to have nccessary
bath but Sharia‘ah has provided certain exceptions to remove
the hardship and create ease.

Therefore, the man, undergoing an ailment, or on jour-
nev or having no water available, can replace the Wuzu or
Ghus! by Tayammum. 1f such order had not been accordingly
suspended, and theliability imposed had not been removed
or substituted by an easier alternative, the people would
have automaticalty become sinful. But Allah, the merciful
wnated to forgive and pardon the people,

God has restrained the people to become criminals
unwillingly and unintentionally, so that some acts of com-
mission and omission, performed in such states of necessity,
may not amount to sin or crime. This was possible only
through immunising man from liabilitics in thesc unusual
situations of mental and physical incapacities.

Exemption of the Sick :
Quran, at various occasions, indicates the same philo-
sophy :
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“There is no blame on the blind man, nor is there blame on
the lame, nor is there blame on the sick.” 16
It i1s again mentioned :
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“It shall be no crime in the weak, nor in the sick, nor in those
who do not find what they should spend, so long as they are
sincere to Allah and His Apostle.™ 17

These verses have emphasised that fact very obviously
that all the incapable persons, whether their sufferings are
temporary or permanent, are imniune from criminal and
penal liability, so long as they do not intend to violate the
orders of Shari‘ah.

Therefore, if a person lacks mental and rational capabi-
lity due to somce disease, disorder or intoxication, (not
through wilful drinking) he is absolutely free from being
answerable for his acts. Even with an intoxicated mind one
IS |3-:';-1'hih'tlm] to (:-f'il'r the prayers, Qur’an says :
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“O you who belicve! do not go near prayer when you arce in-
toxicated until you know (well) what you say,” ¥

The intoxicated man has becn immunised from this
religious duty because of a temporary mental aberration.
Then, how can it be considered correct, that a man, suffering
from a permancnt psychiatric discase and mental disorder,
should be held hable for Lis criminal acts?  According to
Islamic tcachings, offences committed by psychiatric patients
do not create active criminal liability, If any mental discase
is accepted to be the cause of the commission of crime,
then no liability can be placed anywhere, and hence, there
remains no justification for any punishment.

By accepting the view of Psychiatric Theory the existe-
nce of the whole criminal law, substantive or procedural,
becomes irrational and unjustified.

Therefore, the Psychiatric Theory of criminality, that
is determined to explain away the responsibility of the cri-
minal, is not acceptable to fslamic Law of Criminology.

L
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SOCIOLOGICAL THEORY AND ISLAMIC
INJUNCTIONS

The next question in this regard is the extent to which
the criminal _behaviour of a delinquent is affected by or
originated from the socio-cconomic system and environmen-
tal conditions.

The idea of socio-cconomic ceffect upon human con-
duct has been strongly advocated by the supporters of socio-
logical theory of criminality, whercas the effect of other
environmental conditions, as mentioned in the Theory of
Ecology, also possesses the same significance,

According to the Islamic view point, basic stress, re-
earding the liability of the commission of crime, has been
laid on the individual himself because of his own inner urge
and free choice of action, but the social and economic con-
ditions arc also emphatically recognised to have a decisive
effect upon human behaviour . There are certain conditions
and cnvironmental situations that induce and compel the
man to perform an act or adopt a conduct, which is a sin or
a crime in ordinary set of circumstances,

That is why Islam creates an indiscriminate exemption
in sinful or criminal liability in such a state of necessity.

Qur’an puts the prmu;}lu m lllu worda
“But who ever is Jdriven tu nccusmty not dcsmng, nor-ex-
cecding the iimit, no sin shall be upon him.” 19

Since the socio-cconomic system of a society is the ori-
gin and fountain of cvery good and cvil, its effects prevail
over all the moral, cthical and spiritual cffects made by the
individuals in their respective fields. The basic Philosophy
of lslamic system appreciates the fact, that all the noble
desires and endeavours at various levels do not have any
bearing and determining effect upon life, unless the socio-
economic conditions are reformed and improved. Islam has
divided its laws into two categorics



10>

Philosophy of Enforcement of Laws

1) Primary or Defining Laws (&5 &1,

2) Declaratory Laws (a8 81 )

Primary laws are the laws which demand submission,
compliance and application in their own right; their require-
ments do not originate in the commission of other acts.
Their enforcement is incumbent upon every adult, sane and
capable person, known as “Mukallaf”’. Whereas declaratory
faws are the laws which originate only as the consequences
of an existing cause, condition or violation of certain primary
laws. Unless a particular legal right of an individual or the
society is injurcd or certain provision of the penal law of
Shari‘ah is transgressed it does not require its application
or enforcement,

The primary laws are laid down by Islam to guarantee
the reformation and improvement of socio-economic order
of the socicty, such as : commands of Salat and Soum,
Zakat and Charity, observance of the sanctity of life, honour
and property, prohibition of illegal means of wealth and its
concentration, and observance of all other do’s and don’ts
with regard to various public duties. But the Penal (De-
claratory) laws, such as hudood qisas and ta’zirat, are for-
mulated only to punish the people who violate and trans-
gress the primary laws,  The essential structure of Islamic
Social order is based upon the enforcement of Primary
laws, wherecas the second kind of law is mcant only for
restraining the people to disturb it.

Suspension of Punishments :

Therefore, such kind of declaratory laws can be effec-
tively implemented in the socicty only after enforcement of
the primary laws. If the people are not getting the necessities
of their life and are living in a miscrable condition of econo-
mic dead-lock, the punishment of theft, that is amputation
of hands, cannot be enforced arbitrarily. This principle is
derived from the practice of Hazrat ‘Imar, the second ortho-
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dox caliph, when he suspended the enforcement of the hadd
of theft during the period of famine, under the impression
that people might be compelled to theft by hunger.  There
is the consensus of the Muslim Jurists upon this provision of
Islamic Penal Law.

This principle becomes more evident and better itHustra-
ted by a particular incident, regarding some youngmen,
who had stolen the she-camel of a man from the tribe of
Muzaynah. 1t is reported that Hazrat ‘Umar suspended their
punishment in spite of their confession,  He said, addressing
the employer of those young men, “By God! | would have
cut their hands if | had not known that you employ these
people and starve them so that they are compelled to cat
that which is prohibited to them. By God! since 1 have not
cut their hands I am going to punish you with a fine that
shall pain yml,”“ and he ordered them to pay double the
price of the camel.

The instance has cvidently explained the legal position
of a criminal act, performied by a person in a state of
necessity, because the liability in the offence of theft com-
mitted by an cmployee, under the pressure of starvation,
has been snifted to the emplover and thus he is awarded
with a sort of examplary punishment. These precedents
provide three general principles of Islamic Penal System.

l.  Socio-economic conditions prevailing in a socicty
Icad the people to commit crimes.

Crimes committed in such infeasible conditions do
not create active penal liability upon the wrong-
doer.

3. The Islamic punishment is liable to be suspended

until such economic deadlock i1s resolved,

That’s why Islam primarily emphasises the elimination
of cconomic disparity from the society and improvement of
the socio-economic order so that the creative cfforts of the
people be restored by providing cach of them equal chances
of survival and progress.  Lacking the socio-cconomic stabi-

)
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lity of individuals, they are even unable to preserve their
religious and moral values, as Holy Prophet (p.b.u.h.) de-

clared., )
1,45 0456 OF yaall ols
“Poverty and starvation may lead to disbelicf.”%?

The collective achievement of moral and spiritual ideal,
according to Qur’an, depends upon social integrity and
ceconomic  prosperity of the society. Jur’an affirms the fact,
while addressing the muslinis after they migrated to Mad-
inahr and reminding them of the problems and hardships of
their p;w;c:ub d.;tys at Mecc.ah in lhc wurc!s e
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“And remember when ym: were few, dccmr:d wcd'k F:Sﬁw
land, fearing lest people might carry you off by force, but ilc
sheltered you, and strengthened you with His aid and pro-
vided you of the good things and food, that you may be
thankful.” 23

In this verse a very significant and material comparison
has been conducted between the three conditions of the
Muslim community, pertaining to their historical periods of
Mecca and Madina. Three terms have been uscd, signifying
the characteristics of the collective life of the companions of
[loly Prophet (p.b.u.h.) in regard of Maccan Era before
migration.

l.  “Few in number’ significs their being in minority
~as compared to the non muslims of Mccca, There-
fore, the muslims were cnjoying the status of
Political subordination,

Weak in the land’ significs their economic instabi-
lity, because all the major sources of production
had been monopolized by the Quraysh, who were
mostly against Islam. The muslims were living in
a state of economic deprivation and deadlock
and non-muslim Capitalists of Mccca used to cri-

b
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ticise Islam and the Prophet (p.b.u.h.) in satirical
and ridiculing manner, saying that only the lower
classes of Mecca had embraced Islam.,
‘Fearing lest people might carry you off by force’
Signifies the sense of social insecurity which was
because of their political and economic instability.
Thercfore, the economic and social conditions of
the muslims were extremely unfavourable and
they could not even attain their religious goal and
spiritual destination in such a discomforting situa-
tion. Thus the Holy Prophet (p.b.u.h.) was direc-
ted to migrate to Madina, which subsequently pro-
vided the muslims a very sound and stable socio-
economic life. Qur‘an, then, again uses three terms,
explicating the changed situation.

1. ‘He sheltered you’ signifies the social integrity
and security, enjoyed by the Migrants which
started in the form of ‘Muakhat-i-Madina’

2. ‘And strengthened you with His aid’ signifies
their political stability, which was iunifially
achieved by the muslims in the orm of
‘Pact of Madina!

3. ‘And provided you of the good things and
food’ signifies their economic prosperity,
which was achieved primaiuy through
Muakhat and subsequently through their
military victories and independent chances of
earning.

After mentioning this remarkable change, Qur’an

has stated the u/timate objective of introducing

the socio-economic stability in the life of Muslim
community, and that is o5 r.ﬂ-l so that you
may be thankful to your Lord.

To be thankful to Allah, certainly, is the ideal

stage of m~ral and spiritual perfection and com-

pletion of the belief, ( olo! JwSS), which, accord-
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ing to Qur’an, was not possible to.achieve without
stabilizing the socio-ecconomic life of the mushim
society. That’s why Qur’an declares that the socio-
economic aspect of the life of the muslim com-
munity was stabilized in order to enable them to
become good and ideal muslims, lacking which,
they could not attain cven the religious aims per-
fectly. Thercfore, it can casily be understood from
the philosophy contained in above-mentioned
verse, that socio-cconomic system of a socicty has
direct bearing on the conduct of individuals.
Their behaviour, moral or immoral and criminal
or non-criminal is directly or indirectly, deter-
mined by the influence of cconomic circumstances
and social conditions prevalent in the society.
The moral life of an individual can not be detached
from the socio-economic set up of the society in
which he breathes. That’s why Islam has attached
the foremost significance to the improvement of
the economy of the individuals by emancipating
them from cvery kind of dependence and depriva-
tion.

1. It is ordained for this very purposc, that the people
having better resources in a society, are absolutely un-
able to achieve the state of moral perfection unless
they spend their wealth on the deserving people to
liberate them from poverty and upgrade their standards

of ."fu.fng upro the necessary level. Qur’an states as under:
A gp - A e
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“By no means shall you attain the righteousness until you

spend (benevolently) out of what you love (i.c. wealth and
money) and what ever you spend, Allah surcly knows it” %2

Concentration of wealth is the only cause of disparity

in the socio-cconomic life of a society. Qur’an stresses the

system which guarantees the circulation of wealth and cli-
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minates the chances of its concentration. It is stated :
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*So that the wealth may not be a thing circulated only
among the rich of you™, 25
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“And those who hoard up gold and silver and do hot Gp{‘nﬂ
it in Allah’s way (to resolve the deadlock of others), an-
nounce to them a most grevious and painful penalty.”26

After mentioning the painful punishment in life here-
after for those who concentrate wealth and do not spend it
to remove undesirable and extreme disparity of the socio-
economic order which can harm cven the faith of the mus-
lims, Qur’an gives a brief description of the same in the next
verse, so that the people may estlmatn, its severity :
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“On the dayr T;:?n H;,Shoarded wcalth wﬂl be heatedr‘: the

fire of Hell, and their forcheads, their sides and their backs

shall be branded with it. *““This is the trcasure, you hoarded

up for yourselves, therefore, taste what you had hoarded,” 27
Quran says at another place :
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“Woe to every slandercr, defamer, who amasse
and considers it a provision (against mishap). He thinks th:it
his wealth makes him abide. No’ he shall most certainly be
hurled into the crushing disaster. And what will make you
realize what the crushing disaster is? It is the fire Kindled
by Allah, which rises to the hearts™.?8

It is to be noted that Islam neither considers the wealth,
nor its acquisition through fair means as an evil, then, why its
collection and hoarding has been prohibited and declared a



11

very grevious sin? The effective cause ( 3;_;.:.1:;. )} of its
prohibition is the consequential economic disparity and
deadlock which ultimately leads to social deprivation, in-
justice, opression and exploitation. Most of the people are
deprived of their basic necessities and are finally compelled
to lead immoral and criminal life, Whereas the people having
unlimited hoarded wealth are also sometimes induced to
adopt luxurious life which may again lead to sin and immo-
rality.

If the economic conditions and social environment had
no effect upon the moral life of individuals, Islam would not
have prescribed such mandatory and awe-inspiring injunc-

- , B L ‘F Y- Pre . ‘, .-
tions. Qur’an says : ® uSJ:i J :;,.3:' ,,54.“ ﬁw‘l&? . :

“And away from the hell shall be kept the one who guards
himself., (He is) who spends his wcalth in purifying him-
self”.??

The fact derived from the verse is that the only way to
purify one self and escape from the chastisement of the life
hereafter is to spend the wealth for the economic better-
ment of the people and liberate them from worldly fears and
sorrows, so that they may freely think for their spiritual
perfection, which is the ultimate religious goal to be attained.
When, due to an unjust socio-cconomic order, such an emer-
gent situation continues to prevail in the society, that many
people, not having fulfilled their necessities of life, die of
starvation or sell their honour, chastity, conscience and
moral life in order to survive, then a lot of /slamic injunc-
tions, basically recommendatory, become obligatory. Such
orders are necessarily liable to be enforced, so that such
emergency may come to an end.

One of the Qur’anic injunctions in this connection is
stated in the words :
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“And they ask you as to what they should spend.  Say:
What is surplus (from your necds). Thus does Allah make
clear to you the communications that you may think
over.”30

Whatever is spare from basic needs and requirements of
life is known as Al-afw ( saall ), and to spend it for the
ecconomic betterment of others is no doubt a directive and
recommendatory provision, but according to the practice of
Holy Prophet (pcace be upon him) and Orthodox Caliphs,
this was many times apphied in the society, as mandatory for
practical purposes. Morcover, it is a fundamental principle
of Islamic jurisprudence, that under such cxtreme state of
necessity, many provisions and directives are suspended and
prohibited, many prohibitions arc permitted, many recoms-
mendations become legal obligation and according to the
nature of circumstances, the grades of many Islamic prov-
isions arc changed. This situation may extend to ycars some-
times.,

It is narrated by Hazrat Abu Saeed Khudri that during
a journey, when such a situation had arisen, Holy Prophet
(peace be upon him) ordered his companions :
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“The one who has conveyance, spare from the need, should
return to those who have not, and the one who bas food and
clothes, spare from the need, should return to those who
have not. (Abu Saced Khudri says that Holy Prophet (p.b.u,
h.) went on mentioning various articles) consequently we
thought as if we had no right to hold what is surplus.” 3l

This fact is further supported by a hadith, reported by
Hazrat ‘Usman, whereby Holy Prophet (p.b.u.h,) said:
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“No right vests (basically) in the son of Adam exct..pt these

(three); a house to live, clothes to wear and food to cat
(without hoarding it).” 32

Qur‘an goes in this respect one step further mentioning

the characteristics of a man, who defies the reliﬂion it states:
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“Have you considered him who calls the religion a lie? Thdt
is the one who treats the orphan with harshness. And does
not urge (others) to feed the poor.”33

At the end of Surah the last but most significant pec-
uliarity of such a person has been described :

(sl Oyniany)

“And (he is who) refuses even household necessaries to
supply.” 34

Here lies the climax of the philosophy of socio-economic
welfare of human beings. None of the social and economic
philosophies including Maxist and Leninist theories of
socialism, can reach its height, Although Islam has given
to man, at the minimum, an exclusive right of possessing a
house, clothes and food etc.that are the basic requirements
and necessaries of life, yet sometimes even these necessaires
and goods of utility are legally required to be shared with
others. If anybody, at the time, withholds these necessaries
and restrains others from their benefits and usufructs, he is
deemed to be the defier of the faith, and becomes entitled to
the most horrible place in the hell, known as Way/" ( J!.J ).

This concept of common welfare is still alien to other
un-Islamic theories of socio-cconomic betterment. Other
philosophies have, at the maximum, thought of nationaliz-
ing only the sources of production in order to associate all
the other people in their benefits, whereas Islam goes to the
exlent of socializing the usufructs of cach and every article
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present in the society, but various means have been adoptea
to accomplish the same job.

The same idea is better illustrated by a precedent
quoted by [mam Bukhari: it is rcported by Abdullah bin
‘Umar that during the period of famine which occurred in
the time of Hazrat ‘Umar, he put his best efforts in solving
the economic problem of the people. Subsequenily, he
praved to God Almighty and the situation was changed.
At that time he stated :
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“By God! If Allah had not removed the hardship I would
have allowed the deserving people to reside in the house of
other muslims, who had sufficient food with them, equal to
the number of the members of each family, because two per-
sons could survive on the quantity of food which was ordi-
narily sufficient for one”.3?

Another illustration of the Prophetic era is also remark-
able in this connection, which is reported by Salmah bin
Akwa. Imam Bukhari again narrates that Holy Prophet (peace
be upon him) once, on the occasion of ‘Eid-ul-Azha, ordered
the people not to retain the flesh of slaughters for more than
three days. The people acted upon this directive and con-
sequently the same practice was repeated by them next year
on their own. Some of the companions informed the
prophet about the practice.
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“The people said to the prophet “we arc adopting the same
practice as we adopted last year.,” Holy Prophet (p.b.u.h.)
said, “Now you may ecat and retain for vour nceds. Last year
the people were facing hardship and I wanted vou to help
one ancther™, 36
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Two main points have been established through these
precedents,

(i) The first is that in an unusual situation such ex-
traordinary orders are required to be enforced,
that might change the normal status, original
character and usual grade of legal provisions,
keeping in mind the severity of circumstances and
their consequences.

(ii)) The second is that the foremost requisite and
urgent step towards preserving and promoting the
moral and religious values of a society is to re-
solve the economic deadlock and to create suit-
able social environment for the individuals to
restore and perpetuate their creative efforts,
Because with infeasible socio-economic conditions,
there is every chance of developing criminal ten-
dencies in the society. That is why the struggle
for the attainment of the -social goal, has been
considered as an ideal endeavour by the Holy
Qur’an,

It is stated : ,
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“And what will make you comprehened what the wuphill
road is? (It is) liberating the slave, or providing the food in
a day of hunger, to an orphan, having relationship, or to the
poorman lying in the dust.”3’

Thus it has been explicitly proved that unfavourable
socio-economic conditions have a tendency to cause the in-
dividuals to lead immoral lives and adopt criminal behaviour.
Therefore, if any crime is committed under such state of
compuiston, the criminal or penal liability in order to main-
tain the natural justice, can not be imposed upon the trans-
gressor,  Hence, under these circumstances, such criminal
acts arc not liable to (HADD) or other punishments, This
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principle has already been substantiated by various precedents
based on Qur’an and Prophetic Sunnah,

Imam Malik and Imam Tirmazi have reported this
principle through a hadith, saying :

Jo 0, Sudl e

“There is no hadd on the person, compelled,”38

Shari‘ah has prescribed following three principles re-
garding the suspension of the infliction of hadd :

(i) /bn-i-Majah has narrated through Abu Hurayrah :
“Try to avoid the ifliction

Lu.i..h P l..'a'...b-J Lo J_,.l:u ':,A.ij‘

“Try to avoid the ifliction of hudood, if you can get any
way{mt.”ag

(ii) Tirmazi and Hakim have reported from Hazrat
‘Aayshah :
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“Avoid to inflict the hadd on muslims as far as possible.

(iii)) Bayhaqi has reported a prophetic instruction
through Hazrat “‘Ali :

I.L*L‘._".IL! .:J.L';-ll BJ.}I_

“Suspend the infliction of hadd on the basis of doubts.

Basic theme of all of these provisions is concentrated on
the point that if there is any suspicion of compulsion,
necessity and coercion, may be of any kind, the criminal
liability should be removed or decreased, This fact cannot
be disputed in the light of Qur'an and Sunnah, that socio-
economic factor is the most important and decisive factor of
causing inducements and impulsions for the commission of
crime. But should be very clear that this factor cannot
be regarded as the only cause of criminality. Many people
inspite of unfavourable socio-economic circumstances keep
themselves guarded from criminal behaviour. This is cer-
tanly a cause which may lead man to the path of criminality,

» 40

14
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but the effective and final cuase of the commission of crime
is human will and intention, which originates at the level of
human mind. If socio-economic system is accepted as the
only cause of criminality, then it would be again a form of
‘determinism’ as discussed in other theories, which would
altogether explain away the criminal liability at every level,
If poverty had been the only decisive factor of criminal
conduct, then the rich people would have never committed
the crimes. :

Rich and poor both can be in the wrong and Qur'an
has directed to support the right one, without any reference
to one’s financial positiun It is stated :

193 O Lg,a.[,w%L.,. J51 &6 51 G2 58S 4
“If he be rich or poor, Allah 15 more competent (i.e. deserv-
ing faith) than them both, therefore, do not follow low
desires, lest you deviate”. 42

Of all the theories of criminality, only the sociological
theory has considerable recognition and a remarkable re-
levance in Islamic Science of criminology, but not upto the
extent of explaining away the responsibility of the individual
by considering the socio-economic system as the only cause
of crime as held by the socialist philosophers.

CONCLUSION

After conducting a critical and comparative study of
Western science of criminality and Islamic injunctions, we
have concluded that :

1. [Islam does not accede to the theory of Positivistic or
Biological School of criminology. The idea of inborn
criminality or atavistic reversion of man towards ani-
malistic characteristics is against the Islamic concept of
essential goodness of human nature.

2. Islam does not accede to the theory of psychiatric or
Pathological school of criminology. The concept that
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criminalit is the result of psychiatric abnormality or

mental disorder is absolutely alien to Islamic vicws,

because it completely explains away the criminal
liability as in case of Biological Theory,

3. Is/fam does not accede to the theory of Psychological
or Psycho-Analytical school of criminology. The con-
cept of inherent criminalistic instincts and characteris-
tics is the result of distorted vision of human psyche.
It is also designed to justify the criminal behaviour of
the delinquent as in case of Psychiatric Theory.

4, The theory of Ecological school of criminology does
not possess much weight and importance independently
because it is practically an offshoot of sociological
theory. Ecological view, can not be regarded, in itself,
as a sufficient interpretation of the causation of crime.
Therecfore, it does not find an important place in
Islamic philosophy in its independent capacity.

5. The theory of sociological school is mostly in conson-
ance with the external aspect of Islamic concept of cri-
minality. The Socio-economic phenomena, according
to Islam, has a considerable bearing on the behaviour
of individuals in a society, Unfavourable socio-economic
circumstances, no doubt, are regarded as crime-prompt-
ing factors in human societies, but Islam does not con-
sider crime as entirely the product of social environ-
ment. These conditions have a very strong tendency of
inducing immoral and criminal conduct. That’s why
Islam has paid the first and utmost attention towards
reforming and improving the situation in order to mini-
mize the gravity of socio-economic centrifugal forces
functioning against the spiritual and moral values of
Islam.

Islamic view point, in this respect, is that any psychia-
tric, psychological or sociological abnormality and infeasibi-
lity is not the final and determinant cause of criminality in
human behaviour, but it amounts to suspension of criminal
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liability, if present in any case,

If any person commits criminal acts due to any of the
abovementioned reasons, his legal responsibility which de-
mands infliction of punishment, will be totally or partly
suspended, in accordance with the greviousness of cause or
cifect,

Problem of western research :

The problem of Western schools of criminology is, that
they have conducted the rescarch on the pattern of causal
ex planation.

There are, for the method of causal explanation, some
postulates and categories, under which the data collected
through various observations is organised. Then in order to
explain the organised data, there should be a specific hypo-
thesis, which can be of three kinds ;

. hypothesis of evolution

2. hypothesis of mechanical causation

3. hypothesis of purposive causation

The Western criminologists, while determining and ex-
plaining the behaviour of a criminal, have erroneously adop-
ted either the hypothesis of evolution or the hypothesis of
mechanical causation, which has led them to wrong and dis-
torted conclusions.

If they had adopted the hypothesis of purposive causa-
fity, that was nccessary to explain the movement at con-
scious level, they would have certainly arrived at different
results which would have brought them nearer to the /sfamic
theory. Since they are promoting their research on the
method of “Trial and Error’, they are still unable to achieve
~uniformity in their conclusions.

The fslamic view, in this regard, is that there are two
kinds of factors which prompt a person to adopt a specific
conduct, external and Internal,

The External factors are the socio-economic circum-
stances in which he is placed, These, being unfavourable,
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depressing and prompting on adoption of immoral life, may
lead a man to criminal behaviour. Whereas the circumstances
and environment being favourable, encouraging and prompt-
ing on adoption of noble life may lead a man to bechave
morally and to avoid criminal behaviour,

The Second, that is the internal factors, arc human
urges and inner incitement of following the right or the
wrong path, The fact is that the propensity ad capability of
inclining towards either of the two, has been vested in cvery
man, because of the dual character of human nature. The
potential nature of man urges him only to earn the good by
prompting him to the performance of duty, whereas the
actual nature induces him to the fulfilment of instinctual
desires and passions. Potential nature acts much frequently
at the level of subconscious mind which always functions as
a guard against evil motives, The decision to adopt a possible
course of action is always taken at the conscious level.
Human will is completely free of the compulsion of ex-
ternal factors, but intention can be affected in both ways.

If the /ntention originates freely from the will, the per-
former of an act is completely responsible for his behaviour,
and if the intention is formulated under the pressure and im-
position of an external factor, against the wil/, then the
liability is deemed to be suspended. Therefore, it is man,
who has to decide at his own, as to what he 1s going to carn.
That’s why he is morally responsible for what he does.

Therefore, the cause of criminality is the internal urge
and incitement of man and not other external or a pre-
determined factors. External factors, by affecting human
intention and according a situation of necessity, can change
the legal status and liability of the performer, but cannot be
technically regarded as the cause of criminality.

According to Islamic view, an inducement can be
causcd externally but man is considered to be capable of
overcomin it on the basis of noble urges ingrained in his
potential nature.
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“And let not hatred of a people-because they hinderéed you
from the sacred mosque-incite you to ¢xceed the limits, and
help one another in goodness and picty, and do not help one
another in sind and aggression, and be careful of your duty to

Allah: surely Allah is severe in requiting (evil). »43
Here, inspite of the inducement of enmity due to the

ageression of others and as a result of it the severe hatred
against them, the Muslims are expected to behave normally.
If they commit an aggression in their reaction that would
amount to sin, which is liable to severe requiting. It means
that the final factor of determining one’s behaviour is not the
external element, but it is the /internal urge of man acting
at his conscious level, whether original or responding,

Man is required to guard himself against the evil in all
circumstances, although he is incited by some factor. It is

ol “agn

stated : éﬁeﬁ;&udﬁvbrsbﬂ‘d"

“If you avoid the great things which you are forbidden, we
will do away with your evil inclinations and incitements.”**

Inclination towards an evil act is always induced by
some factor, but inspite of its prompting and inducement,
man is supposed to avoid the commission of crime. It proves
that the causation, which establishes the penal liability exis's
in the man himself, and is deemed to be in his competence
as well, otherwise he would not have been held answerable
to the law,

Qur’an states explicitly in connection of the criminal

liability Il fped £ e Lol G

“And what ever misfortune befalls you, it is from your
self.” ¥
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The enforcement of divine justice in human rewards
and awards is also very obvious. It is stdtcd ;

355 JUite JLEY &1 O

“Surely Allah does not do injustice to the wmght of an
atom,” 46

For this reason cvery adult and sane person is respon-
sible for his own criminal behaviour.

Qur’an says .

of

“On me is the guilt of my crime and I am -'.:lf.-:-ar of that
of which you are guilty”.4’

It is further collaborated in the words :

L RR A AN AN R

“Say: you will not be questioned as to what we are guilty
of, nor shall we be questioned as to what you do.” 8

All of these verses clearly emphasise the fact that the
criminal liability can neither be transferred nor explained
away. The Western criminologists have indiscriminately
explained the criminality in such a way that the crime, in
spite of being an intentional and voluntary act, has become
absolutely involuntary and unitentional. They have c¢x-
pressed the phenomenon of crime in terms of “determinism”’,
hence, no liability can be placed upon the individual., There-
fore, there can be no justification of punishments, and the
whole penal system becomes a futile and aimless exercise.

Isiam has provided the balanced view becuse the liabili-
tics of the individual and the society are separately deter-
mined, The cause of criminality is appreciated in such a
manner that instead of justifying the crime, effective means
and devices are suggested to eliminate it from the society.
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CHAPTER V

PSYCHOLOGY OF THE CRIMINAL

In order to understand and take full account of the
psychology of the criminal, we must be well aware of the
fact that the criminal is one of the persons living in human
society. Ilis mind also is constituted of the same elements,
which act in the same way, as those that constitute the minds
of others. The only difference is that in no two persons are
all these factors always of equal strength and combined in
equal proportion. The differences are of degree and pro-
portion and not of kind. In many cases the difference bet-
ween the criminal and the non-criminal is quantitative
rather than qualitative.

Grygier, a Western psychologist, says, “If we go to the
depths of the unconscious we are all alike.”!

John Barron, discussing the same issue, states :
“Delinquents are people who, like everyone, else, have ex-
perienced frustration, particularly in their human relation-
ships, but their reactions to it-are abnormal.”?

The question is, what are the factors acting in the psy-
chological make-up of the criminals, which distinguish them
from others? .

The answer is that there are two kinds of factors,
internal and external,

Internal factors are :

1.  Human instincts

2. Mental faculties and their function,
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External factors are :
1. Circumstancial influence
2.  Opportunity and temptation.

Internal factors :

To appreciate the psychology of the criminal, we shall
now start with the description of instinctive urges which are
vested in human beings indiscriminately.

A. Human Instincts

Western psychologists have named three sets of instincts
which the human beings are bestowed with. These are as
under : '

1. Self-regarding instinct.

2. Racial instinct,

3. Social instinct,

The first two, as Dr. Mercier has stated,? are primordial
and often preponderate over the third one. These three scts
of instincts are not always in harmony, but they are destined
to secure the same ends :

The continuation of human race, the preservation of its

benefits and values, and the attainment of its perfec-

tion.

These sets of instincts function in various ways and with
different directions to realize the same objective.

Self-Regarding instinct

The first functions in the direction of safeguarding the
life and benefits of the individual who is a constituent part
and parcel of the society. According to Hollander, this in-
stinct is further accompanied by some special propensitics,
such as :

i) Propensity of struggle & contest,

ii)  Propensity of resentment.

iii)  Propensity of hoarding,

iv)  Propensity of sexual satisfaction.
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v)  Propensity of suspicion, ctc.?

Racial and social instincts :

The second functions dircectly by prompting the acts of
reproducing and the care and rearing of off-springs. The
third fulfills the inain end by performing the acts for the wel-
fare and prosperity of human socicty which provides the
required protection to its compoent individuals and their
aims and benefits. '

Welfare of the socicty is in the long run so immensely
vital that the incidental and occasional harms accrued to the
Individual and Racial aspects of human instincts, while ful-
filling the social instincts, are overridden and swamped.
Thus before the benefit of society every other contrary
consideration must give way and every other inconsonant
conduct must be renonunced. This 1s the unformulated per-
ception of the basic reason that induces the society to place
checks and limitations upon the individuals, which is known
as law, If the same originates from divine revelation and
gets its sanction and validity from Quran and Sunnah, it is
known as /slamic Law, Therefore, every act which is injurious
to the benefits and general welfare of the society becomes
prohibited. In the light of this description, it can be casily
concluded that dominance and preponderance of self-regard-
ing instinct or racial instinct over the social instinct or that
of the self-regarding and racial conduct over the social
one, in an injurious or even disregarding manner, is the basis
of crime. [t does happen, because these instincts of human
naturc are not completely harmonised and this lack of con-
sistency is the cause of inclination towards crime. There-
fore, this instinctual inconsonance and incmnpatibility,
when increased, prompts the man to be ‘criminal’,

According to Dr. Mercier, this situation can only be
avoided through a complete and perfect process of socializa-
tion of the individuals, securing the preponderance of social
instincts over all other conducts, as it is attained in case of
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many insects and animals, but not yet in mankind.?

Mankind, as stated by Mercier, is undergoing the process
of evolution; if a particular stage is reached when human
beings are perfectly socialised, the conflict between desire
for self-regarding action and desire for social action totally
disappears and later becomes victorious and dominating,
there will be no cime. As long as the conflict exists, there
will be a tendency in the mind of man to commit crime.®

Islamic viewpoint :

This is the psychological analysis of the criminal, as
stated by Dr. Mercier, conducted by the Western Criminolo-
gists, which is partly acceptable by Islamic viewpoint and
partly, (especially the consequent remark) is liable to be re-
jected. This causal explanation has explained away the crimi-
nal liability of every delinquent and thus has rendered the
whole criminal law an aimless and fruitless exercise. If it is
accepted that the mankind, contrary to the insects and ani-
mals, has not yet achieved the stage of socialization, and
therefore, it cannot escape the commission of crime till the
completion of its process of evolution, the punishment,
however slight it may be, loses every utility and justifica-
tion.

Such thought is inclined to provoke the criminal tend-
ency and, as it is evident from the statistices of the crimes
published in various reports, it has consequently increased
the rate of commission of crime in the West. This fact can
be ascertained by,

Mark Benney’s Research — 1936

Danish Criminal Statistics — 1944

American Criminal Statistics — 1951

British Criminal Survey — 1960
and many other reports and observations cc ducted by
~different.investigating agencies of the West.
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Siv mstictual sets

In complete analysis, according to fslamic view, the
human instincts are classified into six fundamental sets, in-
stead of three, These are as under @ -

.  Self Prescervative instinct.

2. Sexual and Racial instinct.
3. Social instinct.

4, Intellectual instinct.

5. Moral instinct.

6.  Spiritual instinct.

These six sets co-exist because human personality itself
is composed of six fundamental aspects, such as : —
Biological aspect.

Socio-Biological aspect,
Socio-cultural aspect.
Psychological aspect.
Psychiacal aspect.

6.  Transcendental aspect,

The completion and perfection of human personality
depends on the balanced and proportionate development of
cach and every aspect of its being. If any of thesc aspects
remains undeveloped, it creates a harmful vacuum in human
personality. Each aspect possesses its own needs and require-
ments which are liable to be fulfilled in the right direction.

Self-Preservative instinct is the requirement of the
biological aspect of human being. In order to fulfil it, the
necessities of eating, clothing and lodging should be essen-
tially provided,

- Sexual and Racial instinct is the requirement of Socio-
biological aspect of human being. In order to fulfil it, con-
jugal relations and familial structure of life should be establis-
hed and protected. Social Instinct is the requirement of
Socio-cultural aspect of human being. In order to ful fil it,
social, cconomic; political, cultural and educational units of
collective life should be framed and developed. Intellectual
instinct is the requirement of Psychological aspect of human

Lh o W b =
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h'uing. Its fulfilment requires balanced and proportionate
development of all the three phases of Conscious mind,
these are Emotion, Intention and Perception. Moral instinct
is the requirement of psychical aspect of human being, Its
fulfilment requires complete harmony, consistency and
compatibility between conscious and unconscious minds,
by developing the potentialitiecs of unconscious mind and
organising under it purified desires and propensitics of Con-
scious mind. Spiritual Instinct is the requirement of Trans-
cendental aspect of human being. Its, fulfilment requires
spiritual and intellectual development and establishment of
faith and knowledge, through proper reasoning and sound
insight. |

B. Mental Faculties and Their Function

The second internal factor acting in the psychology of
the criminal relates to niental faculties and their function.

It is worth understanding that ‘mental element’ is an
~indispensable constituent element in the commission of
crime. No dispute exists between Muslim and Non-Muslim
scholars on this issue. Hibbert, discussing the composition
of crime, states that the weneral principle which prevails in
constituting a crime is summusd o in the maxim :

“Et Actus non facit reum nisi mens rea sit”, ie., any
conduct does not make a party criminally liable unless his
mind is criminal.’

Mens rea may be defined as ““the mental element
necessary to constitute criminal liability.”®

Kenny, discussing the maxim, explains that there are
two necessary elements in crime, a Jhysical element and a
mental element,’

The role of human mental faculties and cffects of
specific mental characteristics in any criminal or non-criminal
conduct can be judged by Darlington’s quotation, when he
says, “One may ask: is there anything clse that will stop
further offences”. The German enquiry shows that there is
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onc other circumstance that will stop the criminal carcer.
It is if a weak-minded criminal man marries a strong-minded
non-criminal wife,”'?

After having comprehended the role and effect of men-
tal clement in the commission of crime, we now proceed to
the description of various metal faculties and their respective
functions,

The mind of every person is onc whole, like many other
totalities, consisting of some component faculties, which are
five in number :

These are : -

1 Desire

2. Intellect

3. Will

4 Feeling

5. Mecmory
1. Desire.

According to Or. Mercier, “desire is a motive, a prompt-
ing and an internal urging to a peculiar action before the
conduct of any kind comes into existence. Unless there is
some reason why any voluntary action should be under-
taken, the actual purpose for which an action is conducted
is always the satisfaction of some desire or aversion. When a
starving man steals a loaf of bread, the action is prompted to
satisfy his hunger, because food is one of the instinctive re-
quircments, common to all animals to preserve one’s life.

The loaf may be stolen, not to satisfy the thief’s hunger,
but to satisfy his children’s hunger; and in this case the
act is prompted again by the parental instinct, the desire for
the preservation and welfare of his children.

If a person extends his business so that he may afford
to educate his children upto high level, he is actually prompt-
ed by the same desire.

Whatever the desire for any act - and it is often impos-
sible for the observer to assign and visualize the actual desire
or motive behind the act, the fact remains, that every act is
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conducted under the pressure of a specific desire, aversion
or motive,

This primary desire may also be followed by some
secondary desires, Whatever the desire primarily was and
must have been in the mind of the actor at the moment of
commission of the act is distinguished from all other subse-
quent desires that lead up to the act; the previous or primi-
tive desire is known as Motive, But the whole of this faculty
of human mind alonc does not design the crimes, It is fur-
ther assisted by another faculty known as /Intellect.

2
2. Intellect

The faculty of intellect devises the means to compass
those ends that desire dictates. The means are crude or
claborate according as the fnteffect is of low or high develop-
ment. /ntellect, thercfore, takes a large share in determining
the kind of crime. The desire has to express itself in onc way
or the other. If it is deprived of its natural means of satisfac-
tion, it will find some other way. The only function per-
formed by the intellect is to suggest alternative ways and
means of satisfaction and to appreciate the difference lying
between them,

There is nothing criminal, or necessarily tending to
criminality, in the desire to obtain food or drink, to avoid
personal injuries, to seek shelter and protection, to gratify
sexual and parental longing, to enjoy recreation, or to satisty
the curiosity,

The lauvdability or criminality of the acts induced by
these primitive desires lics, not in the nature of the end pur-
sued, but in the means by which the end is secured. There-
fore, the criminality usually originates in the intellect and not
in desire; though of course, without any desire there would
be no crime. This is why the insanity and stupidity renders
the actor immune from criminal liability inspite of having
desires, but not perfect intellect.
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3. Will

Strictly speaking, intellect only suggests alternative
means, compares them with others and appreciates their
differences. but to make final choice between these alter-
native modes, a new mental faculty, different from both
desire and intellect, is employed, and this is called Will.
It is, in fact, a movement of the whole mental personality
in a certain direction. It functions first in the form of
choice; but mere choice does not issue in action. [For its
actual execution a further excrtion of will is necessary in the
form of Volition or Initiation of action. So that an endea-
vour is made to begin an act to satisfy the primitive desire,
The desire at this stage, when it accompanies the will, is
known as Intention. The intention of the act s, therefore,
the desire to accomplish the act, and to bring about those
consequences that in the natural course of things must
result from the act. It is the intention, tor which the actor
becomes responsible.

4, Feeling

Feelings arc in one sensc desires, but they are also
different. The desires well up spontancously from the depths
of our nature and are originally independent of circuimstances,
while feelings in the restricted and exact sense, are elicited
by circumstances, and in the absence of their adequate pro-
vocations, would never be felt at all. The desie for food, the
desire for rest, the desire for companionship, the desire for
the satisfaction of sexual and parental instincts, are all
spontaneous desires. They need no external stimulus for
their actualization, though no doubt they are susceptible for
direction, focussing and intensification by appropriate
circumstances. Huwunger, for instance, makes itself felt with-
out any provocation from the sight or smell of food, though
the sight or smell of food may make the desire more pro-
minent, attentive and concentrated. Still hunger is fclt
quite independent of circumstances, but anger is not felt
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spontancously without any external provocation in the
circumstances. No doubt the capacity to feel anger must be
inherent and innate, but however great the capacity, the feel-
ing will not arise in the absence of any external stimulus
or circumstancial and perceptible reason.

Feelings arc of two main kinds : the crude and simple
feelings that arc called sensations, and complicated and
elaborate feelings that are called emotions.

The chief crime-producing feeclings are anger, jealousy,
hatred, love, fcar, ctc. These feelings often become the cau-
ses of the commission of crimes and determine the degree of
severity and intensity of crimes as well, !

5. Memory

It is the preservative mental faculty which has no
direct relation with the commission of crime. Thus, the
four mental faculties oI human beings arc the main factors
which act in the psychological make-up of the criminal.

Compective Process of Voluntary acts :

The direction and scope of the functions of these men-
tal faculties have been explicitly specified. ?ﬁﬂhe light of
this specification, the steps which every voluntary, act,
criminal or non-criminal, goes through in completion of its
process, can casily be comprehended. These are six in num-
ber ;-

1.  Conflict between desire and duty. (‘_J:g“-:-s)
2. Deliberation (weighing & balancing). ( L;-J'y-'-_u_,b )
3. Free Choice of Motive (Will). (s Ol )
4. Resolution (Intention). ;_-.1_;1 )
5. Execution. Jear )
6. Consequence. ( Jos L‘:_,_} )
Conflict :

1. All of these stages exist at the conscious level. First of
all a particular urge and prompting arises in human mind
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which induces the man to adopt a specific conduct, This is
the desire which sometimes conflicts with the sense of
duty, that imposes some restrictions on its fulfilment or
suggests another conduct of behaviour in that respect. The
moral situation starts right from this conflict, which is sub-
scquently resolved at the stage of intellect,

Deliberation :

2. At this second stage, thinking is directed to harmonize
the two senses after differentiating them in the light of their
natures and consequences,

Man thinks over the two in order to decide as to what
pressure or inducement is to be accepted. While thinking
over both the alternatives, no external compulsion affects his
thought. He visualizes independently the merits and demerits
of the desire as well as of the duty and appreciates the diff-
erence lying between them. This function is known as
deliberation “ ( 02@9>9,98 ) 7.

The origination of desire and realization of the sense
of duty, both are a natural phenomenon. Nothing is wrong
at the first stage. God has vested the instinctive desires as
well as the sense of obligations in human nature, as it has
been expressly mentioned before. Moreover, the capacity
of discriminating between good and evil in the light of their
advantages and disadvantages, has also been bestowed upon
mankind.

.-.-I!’ - Gerer

Qur‘an states : La ﬁ} ) o Lgadlb

“And He has given to the soul its enlightenment as to its
wrong and its right.”!?

It further enunciates :— .

P R AR R RN
Therc is no compulsion in religion: Truth stands dut Clear
from Error,”13

After completion of the process of deliberation (weigh-
ing and balancing) comes the third step, that is the Free
Selection of motive. '



Sclection of Motive :
3.  Since full consideration has been given to both the
incitements, man is in a position to choose cither of the
two. At this stage man selects the motive or the will which
is likely to be fulfilled by him. He decides finally, whether
he has to fulfil the duty or the desire. This act of mental
faculty is known as choice of motive ( < <=zl ). This
choice forms the basis of responsibility in every voluntary
act. That is why the Holy Prophet (pcace be upon him)
declared : . )
AL Js W !

“The acts depend upon their motives.” 4

The nature and status of the act, whether it is right
or wrong, is decided on the basis of selection of motive
without any reference to its consequences.

Another declaration to the same effect was made by
Holy Prophet (peace be upon him) in the words :

pNlely (oS5 1 ey S050SUhgaly oS, 4o J1 s, Y 1

“Certainly! God does not look at your shapes and properties,
He looks at your hearts and deeds”. 13

It is an established principle of Islamic Law that if
alegal act is motivated by good will, the man becomes entitled
to reward, even though the act may not result in the fulfil-
ment of the expressed intentions. This fact is better ela-

borated through this verse :
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“He who for-sakes his home as a refugee for God and his
Apostle, and dies, his reward becomes due and sure with
God: and God is Oft-forgiving, Most merciful.”!®

The same delicate distinction exists between truth
and fie, If the utterance is positively in accordance with the
apparent fact, it can only be regarded as truth, if it is ini-
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tiated by a good motive. Whereas, if the motive behind the
utterance is wrong, inspite of its being right factually, it
would be considered a /ie. This fact is very well expounded
through the first verse of Surah-i-Munafiqoon :

i Gy o Ay 3050 G 3G 3l &t Bz o
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“When the hypocrites come to you, they say, we bear wit-
ness that you are indeed the Apostle of God. And, God
knows that you are indeed Ilis Apostle, and God bears wit-
ness that the hypocrites are indeed liars.”!?

Only the same fact, that is the verification of the
prophethood of Hazrat Muhammad (pcace be upon him),
has been spoken by hAypocrites and by God Almighty, but the
speech of Allah signifies the truth ( @B ) whereas the
utterance of hypocrites has been termed a lie ( «<dS ),

The apparent and factual position of both statements
is the same but the difference lies in their motives. The
statement, that is, the act of speech, of the hypocrites is
declared a lic, because it was not motivated by good will,
They do not believe in what they have expressed. Therefore,
the conflict between their motive and their act of speech
has rendered the statement a7/e” but on the other hand God
Almighty rcally means what He says., That’s why His state-
ment is an absolute truth.

The entire discussion emphasiscs the fact that the
decisive step in the process of any voluntary act is the selec-
tion of motive or will, Because the man is completely free
in exercising his discretion at this level, he is answerable
and liable for his acts, This’s why he is deemed to be en-
titled to awards and rewards.

Intention :
4. At this stage the whole mental personality is mobili-
zed towards a certain direction.  After the choice has been



|38

made, as it is stated above, a further exertion of will is con-
Jducted for the purpose of its actual execution.

This is the stage of Intention ( edl)ly ) ), that is
the mental endeavour to initiate the action, chosen by the
Will.  The intention functions mercely under the guidance
and direction of the Vil because it is in fact the desire to
accomplish the act that has already been decided at the third
step of the process. Therefore, we can say, that the intention
follows the decision, as it is clear from this verse :
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“Verily, when He intends a thing, His command is, “be”,
and it is.”!8 .
The noun * ﬂ [..J:. b7 (Shay’an) is derived from the
word ¢ (L:) . (Sha’a), which means to wish or desire,
Therefore, * ( L ) " (Shay’an) signifies ‘a thing which was
desired or willed’. In the light of this analysis, it is quite
evident, that the final desire, will or decision should be prior
to the intention to accomplish it because the intention
could only follow the act of will.  Selection of Will is the
mental decision whereas the intention is the initiation of mind
to bring that decision into physical existence. Thus the
Holy Qur’an states, when God wills anything to be present
in the physical world, He intends its existence and the
desired object comes into being.,  This is the philosophy of
the original creation of the world, that has been mentioned
in the Holy Qur’an, which expressly negates the concept of
chance creation,

Therefore, during the process of conscious movement
of the mind, the decision is made first, in the form of selec-
tion of motive and then it is followed by the [ntention
to be accomplished.

Compliance :
5. Now this specific intention is followed by compliance
( Jeans ). Compliance is the practical effort to accom-



139

plish what was intended. If the man leaves the act, which
was prohibited or criminal, even at the stage of compliance,
he will be no more liable to punishment. The criminal
liability is imposed upon the performer of the act only if he
accomplishes the act of compliance and attains the stage of
consequence, as it is obvious from the Qur’anic injunction :

oSl 1 IS L 53 U S 15 O
“If you eschew the most heinous sins which you are forbidden
to do, we shall expell out of you your other evils.”!?

Whereas in case of the acts of righteousness the initial
reward becomes liable even from the stage of selection of
motive. It is for providing an incentive to perform the good,
but one should be very clear that the duty or obligation
remains unperformed till the completion of compliance.
After the completion of compliance comes the stage of
consequence ( J...p ;.:..._.._:; ). At this step, the act, criminal or
non-criminal, becomes complete and then the full award or
reward, prescribed for it, is deemed to be liable.

In the light of this discussion, it has been established
that the criminal selects the unchecked and unrestricted
way of fulfilment of his instinctive urges, under the pressure
of his desire and aversion, or sensation and emotion, neglect-
ing the valid process prescribed by the law.

The psychological make-up of the criminals is never
different in its composition or function from that of the
non-criminals.  The criminal act goes through the same
mental and psychological process as does the other,

Therefore, it is correctly assumed that the difference
between criminals and non-criminals is gquantitative rather
than gqualitative.

External factors

Now we take account of the external factors which
also have an important role in the commission of crime.
The first significant factor in formulating the psychology of
a criminal is, the Circumstancial Influence, There are two
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types cf circumstances that play consideratly decisive role:

', Circumstances that have acted in the past

These circumstances act in profoundly modifying the
internal factors of the Criminal’s psychology. Thesc are
family circumstances, social environment in which one was
brought up, cconomic conditions in which one had hived,
rel gious education ard moral training given in effective or
incffective manrer, human relatiorships, and other local,
political geographical and cultural environments, which had
affected the man in his psst.

These circunrstances of the past play an effective role
in developing the temperament, mental character and dis-
positior of a person.

He who has received proper education ard moral train-
ing, cspecially in early life, when the character is plastic and
normally retains what is impressed upon it, will act every day
on every occasion differently from him, who has not. Again
the one who is brought up in better socio-ccusinmic circums-
tances, will behave different!y from him who s not.

These are external circuimstancial influ :nces that effect
tlu:*intcrnul character of a person.

2. Circumstances that act at the time v, commission

These circumstances, if they are discomforting and un-
favourable, sometimes create a state of necessity, in which
man is impelled to commit crime. That’s why the Islamic
Perial Law  prescribes that before imposing the criminal
liz bility on the offender and awarding him the punishment,
the circumstances sliould be fully examined in which the
crime was committed, because the punishment is suspcnded
if the circumstancial influence is proved to be necessitating
as it is cvident from the practice of Hazrat ‘Umar, the secend
Orthodox Caliph, during the period of famine. Both sets of
circumstances, that act in the past or at the time of com-
missior:, can b largely classified into two kinds, such as :
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(i) Economic circumstances

(ii) Social circumstances..

The influence of economic circumstances and their
effects have been elaborately discussed earlier while studying
the causes of criminality, under the caption, the ‘Sociologi-
cal Theory and Islamic injunctions.’

As far as the social aspect of circumstances is concerned.
Cur’an has divided all the social evils into four basic cate-
goreis : .

1.  Anti-Islamic legislation ( Adald| '.5::- )

2. Anti-Islamic thinkings (laldl b
3. Anti-Islamic loyalties (sl i)
4. Anti-Islamic fashions (aldl 75)

Opportunity and Tempt: tion

This is the second external factor which playvs an impor-
tant role in formulating the psychology of the criminal.
This factor possesses bcth its existence and effect indeper.dent
of circumstancial influences.

Dr. Mercier, ** expressing this idea, says that however
ardently a man n:ay desire to catch fish, he cannot do so
where there is no water. If fishing were a crime, it would be
a crime of which an Arab of the Sahra could not be guilty,
however strongly his instinct and training urged and impelled
him to fisli. The reason is, that the presence cf the follow-
ing three factors is necessary in the ccmmission of a crime
«under the pressure of opportunity «nd temptation :

1. Existence of opportunity.

2.  Knowledge of opportunit:y

3. Temptation and Prompting,

Certain crimes may die out automatically, if the oppo-
rtunities that makes tl:em possible, easy or profitable cease to
exist, Mere existence of an cpporturn’ty remains useless
unless it is known to the pcrson concerned, and mere
knowledge cf certain opportvnity does not render it a
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temptation, unless it prompts o particular person.,

Therefore, this temptation equally depends on inter-
nal as well as external factcrs. In some cases even the exis-
tence of opportunity and its knowledge cannot prompt a
person to commit a crine, because of his moral and spiritual
training. Hence a system afforciing proper moral and spiritual
trainirg for developing a perfect moral character of indi-
viduals, and mitigating the crime-producing social stimuli
and environmental opportunities, can only be in a pcsition
to formulate a pious society. Such system which functions
at every level, internal end external, has Leen provided only
by Islam.

Classification of criminals

On the basis cf their psychology, the criminals are
classified into tv.o primary sets :

1. Habitual Criminals.

2. Occasional Criminals.

1. Habitual Criminals
Dr, Mercier,?® discussing 4,0 (division in detail, says
that Habitual Crim.inals arc further dividable into two classcs:
(i) Criminals possessirg active or full criminal propen-
sity,
(11) Criminals possessing quasi criminal propensity.
(i)  The first type of tendency iapels him, usually from the
earliest age, to commit crirics, and no circumstances can
mitigate this aptitude, because they have an irresistible pro-
pensity to commit crime. The second type of tendency cen
be reformed by adequate measures if they are adopted
early enough,
First kind is known as ‘Moral Imbeciles or Instinctive
Criminals as prescribed by Lombraso and his school.
The are further classified into :
(a) General Moral Imbeciles
(Whe are gencerally immoral and Criminal in most
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of their acts and rclations in their lives. These are
cruel, dishcrest, treacherous and false in every
walk of life).

(b) Particular Moral Imbeciles |

(Whe are Criminal of a very restricted end peculiar
kind. They have neither the general selfishness,
callousness and indifference to the welfare of their
fellows nor have they any conspicious defect of
wisdom).

This cencept of full cririinal propensity that creates

Moral Irnbeciles or Instinctive Criminals is unacceptable to
Islam, because it blames human natuvie and makes crinzinality
a pre-determined factor, which is against the tasic philosophy
of moral and legal responsibility.
(ii) The second class of habitual crinrirals possessing uasi-
criminal propensity /s composed of those who often commit
crime, but because, their social instincts have never been
cultivated or intensified by a course of appropriate training,
such as operates in all children who are not properly brought
up. These unfortunates have had cither no hames or bad
homes. They are reformable if only they can be caught
carly erough, before their habits are fixe¢ and characters
are totally destroy:'  Islam recognises the existence of
quasi-criminal prope. ity in case of the habitual criminals.

Sub-classification
1. Habitual Criminals again all into two sub-classes :
(i) General Practitioners :
These are mostly young, who have not yet cl osen
their fields of speciality. They are ready to com-
mit any kind of crime, from petty felony to
murder, that benefits them,
(ii) Specialists :
These comniit only that kind of crime for whicl
their taste, their aptitude, their ¢bility, and their
habits render them most adapted.
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2. (Qccasional Criminals

The second primary class consists of Occasional Crimi-
nals. Their criminality, unlike the habituals, according to
Western Criminology, is not instinctive and irresistible, but
it mainly depends on the external factors, These are Ordi-
nary Citizens, who are prompted to some crires by tempta-
tior of any exceptior.al severity.

The crime of occasionzl nature is due tce stress of
circumstances or opporturities and if those circumstances are
rrever likely to be repeated, the crime is committed no more,

The conclusion is that, if the external factors, such as
circumstarcial influences, cpportunities and temptations
go on affecting the internal character and psychology of the
person constantly, and no measures are adopted to reform

them, he becomes habrtual crimirel, and if those factors
influence the man incidently, he becomes the occasional
one. If proper moral and spiritual training and adequate
socic-economic circumstances are provided to the individuals,
their instinctive urges and mental faculties are crganised to
functicr towards the right direction. Human instincts and
desires, being properly fulfilled in a balanced manner, do not
create any tendency of criminality.

Therefore, lack of spiritual eand moral training and
unsuitability c¢f socio-economic conditions are the basic
factors which may render the neychological make-up of a per-
son criminal,
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